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14.101 FEDERAL ACQUISITION REGULATION

(&) The basic requirements of contracting for supplies (d) The policy for pricing modifications of sealed bid
and services (including construction) by sealed bidding;  contract appears in 15.804-2.
(b) The information to be included in the solicitation

(invitation for bids); 14.103-2 Limitations.
(c) Procedures concerning the submission of bids; No awards shall be made as a result of sealed bidding
(d) Requirements for opening and evaluating bids andunless—
awarding contracts; and (a) Bids have been solicited as required by Subpart 14.2;
(e) Procedures for two-step sealed bidding. (b) Bids have been submitted as required by Subpart
14.3;
Subpart 14.1—Use of Sealed Bidding (c) The requirements of 1.602-1(b) and Part 6 have been
met; and
14.101 Elements of sealed bidding. (d) An award is made to the responsible bidder (see 9.1)

Sealed bidding is a method of contracting that employs whose bid is responsive to the terms of the invitation for
competitive bids, public opening of bids, and awards. The bids and is most advantageous to the Government, consid-
following steps are involved: ering only price and the price related factors included in the

(a) Preparation of invitations for bidsInvitations must invitation, as provided in Subpart 14.4.
describe the requirements of the Government clearly, accu-
rately, and completely. Unnecessarily restrictive 14.104 Types of contracts.
specifications or requirements that might unduly limit the  Firm-fixed-price contracts shall be used when the
number of bidders are prohibited. The invitation includes all method of contracting is sealed bidding, except that fixed-
documents (whether attached or incorporated by referenceprice contracts with economic price adjustment clauses may
furnished prospective bidders for the purpose of bidding. be used if authorized in accordance with 16.203 when some

(b) Publicizing the invitation for bids Invitations must  flexibility is necessary and feasible. Such clauses must
be publicized through distribution to prospective bidders, afford all bidders an equal opportunity to bid.
posting in public places, and such other means as may be
appropriate. Publicizing must occur a sufficient time before 14.105 Solicitations for informational or planning
public opening of bids to enable prospective bidders to pre- purposes.

pare and submit bids. (See 15.405.)
(c) Submission of bidsBidders must submit sealed bids
to be opened at the time and place stated in the solicitation Subpart 14.2—Solicitation of Bids

for the public opening of bids.

(d) Evaluation of bids Bids shall be evaluated without 14.201 Preparation of invitations for bids.
discussions.

(e) Contract award After bids are publicly opened, an 14.201-1 Uniform contract format.
award will be made with reasonable promptness to that (a) Contracting officers shall prepare invitations for bids
responsible bidder whose bid, conforming to the invitation and contracts using the uniform contract format outlined in
for bids, will be most advantageous to the Government, Table 14-1 to the maximum practicable extent. The use of
considering only price and the price-related factors includedthe format facilitates preparation of the solicitation and con-

in the invitation. tract as well as reference to, and use of, those documents by
bidders and contractors. It need not be used for acquisition
14.102 [Reserved] of the following:
(1) Construction (see Part 36).
14.103 Policy. (2) Shipbuilding (including design, construction, and
conversion), ship overhaul, and ship repair.
14.103-1 General. (3) Subsistence items.

(a) Sealed bidding shall be used whenever the conditions (4) Supplies or services requiring special contract
in 6.401(a) are met. This requirement applies to any pro-forms prescribed elsewhere in this regulation that are incon-
posed contract action under Part 6. sistent with the uniform contract format.

(b) Current lists of bidders shall be maintained in accor- (5) Firm-fixed-price or fixed-price with economic
dance with 14.205. price adjustment acquisitions that use the simplified con-

(c) Sealed bidding may be used for classified acquisi- tract format (see 14.201-9).
tions (see 4.401) if its use does not violate agency security (b) Information suitable for inclusion in invitations for
requirements. bids under the uniform contract format shall also be
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PART 14—SEALED BIDDING 14.201-3

included in invitations for bids not subject to that format if this regulation. The SF 33 is the first page of the solicitation

applicable. and includes Section A of the uniform contract format.
(c) Solicitations to which the uniform contract format When the SF 1447 is used as the solicitation document, the

applies shall include Parts |, Il, 1ll, and IV. If any section of information in subdivisions (a)(2)(i) and (a)(2)(iv) of this

the uniform contract format does not apply, the contracting subsection shall be inserted in block 9 of the SF 1447.

officer should so mark that section in the solicitation. Upon (2) When the SF 33 or SF 1447 is not used, include

award, the contracting officer shall not physically include the following on the first page of the invitation for bids:

Part IV in the resulting contract, but shall retain it in the (i) Name, address, and location of issuing activity,

contract file. Award by acceptance of a bid on the award including room and building where bids must be submitted.

portion of Standard Form 33, Solicitation, Offer and Award (i) Invitation for bids number.

(SF 33), Standard Form 26, Award/Contract (SF 26), or (iii) Date of issuance.

Standard Form 1447, Solicitation/Contract (SF 1447), (iv) Time specified for receipt of bids.

incorporates Section K, Representations, certifications, and (v) Number of pages.

other statements of bidders, in the resultant contract even (vi) Requisition or other purchase authority.

though not physically attached. (vii) Requirement for bidder to provide its name

and complete address, including street, city, county, state,

and ZIP code.

(viii) A statement that bidders should include in the
bid the address to which payment should be mailed, if that
address is different from that of the bidder.

(b) Section B, Supplies or services and prickxlude a
brief description of the supplies or servicegy, item num-

TaABLE 14-1—UNIFORM CONTRACT FORMAT

Section Title

Part —The Schedule

A Solicitation/contract form ber, national stock number/part number if applicable, title or
B Supplies or services and prices name identifying the supplies or services, and quantities
C Description/specifications (see Part 11). The SF 33 and the SF 1447 may be supple-
D Packaging and marking mented as necessary by the Optional Form 336 (OF 336),
E Inspection and acceptance Continuation Sheet (53.302-336).
F Deliveries or performance (c) Section C, Description/specificationsinclude any
G Contract administration data description or specifications needed in addition to Section B
H Special contract requirements to permit full and open competition (see Part 11).
(d) Section D, Packaging and markinBrovide packag-
Part Il—Contract Clauses ing, packing, preservation, and marking requirements, if
any.
' Contract clauses (e) Section E, Inspection and acceptancenclude
. . inspection, acceptance, quality assurance, and reliability
Part Ill—List of Documents, Exhibits, and Other requirements (see Part 46, Quality Assurance).
Attachments (f) Section F, Deliveries or performanceSpecify the
. . requirements for time, place, and method of delivery or per-
J List of documents, exhibits, and other attachments ¢, ance (see Subpart 11.4, Delivery or Performance
. ) Schedules).
Part [IV—Representations and Instructions (g) Section G, Contract administration dattnclude any
. o required accounting and appropriation data and any
K Representatlons., certifications, and other required contract administration information or instructions
statements of bidders , , other than those on the solicitation form.
L Instructllons, conditions, and notices to bidders (h) Section H, Special contract requirementsclude a
M Evaluation factors for award

clear statement of any special contract requirements that are
not included in Section |, Contract clauses, or in other sec-
tions of the uniform contract format.

14.201-2 Part |I—The Schedule.
The contracting officer shall prepare the Schedule as fol-14.201-3 Part II—Contract clauses.

lows: Section |, Contract clause$he contracting officer shall
(a) Section A, Solicitation/contract forn{1l) Prepare the  include in this section the clauses required by law or by this
invitation for bids on SF 33, unless otherwise permitted by regulation and any additional clauses expected to apply to
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14.201-4 FEDERAL ACQUISITION REGULATION

any resulting contract, if these clauses are not required to bavhich bids are to be submitted to a contracting office out-
included in any other section of the uniform contract format. side the United States or Canada.
(d) [Reserved]

14.201-4 Part lll—Documents, exhibits, and other (e) The contracting officer shall insert in invitations for
attachments. bids, except those for construction, the provisions at—
Section J, List of documents, exhibits, and other attach- (1) 52.214-9, Failure to Submit Bid, except when

ments.The contracting officer shall list the title, date, and using electronic data interchange methods not requiring

number of pages for each attached document. solicitation mailing lists; and
(2) 52.214-10, Contract Award—Sealed Bidding.

14.201-5 Part IV—Representations and instructions. (f) The contracting officer shall insert in invitations for
The contracting officer shall prepare the representationsbids to which the uniform contract format applies, the pro-

and instructions as follows: vision at 52.214-12, Preparation of Bids.

(a) Section K, Representations, certifications, and other  (9)(1) The contracting officer shall insert the provision at
statements of bidderdnclude in this section those solicita- 2.214-13, Telegraphic Bids, in invitations for bids if the
tion provisions that require representations, certifications, contracting officer decides to authorize telegraphic bids.
or the submission of other information by bidders. ~ (2) The contracting officer shall insert the basic pro-

(b) Section L, Instructions, conditions, and notices to VISIon with its Alt_ernate | in invitations for bids tha_t are fqr
bidders. Insert in this section solicitation provisions and Perishable subsistence, and when the contracting officer

other information and instructions not required elsewhere toCONSiders that offerors will be unwilling to provide accep-

guide bidders. Invitations shall include the time and place 12nC€ periods long enough to allow written confirmation.

for bid openings, and shall advise bidders that bids will be __ (1) The contracting officer shall insert the provision at

evaluated without discussions (see 52.214-10 and, for con-52:214'14’ P"'?‘Ce of Performance_—Sealgd Bidding, in invi-

struction contracts, 52.214-19). tations for b_lds ex_gept those in which the place of
(c) Section M, Evaluation factors for awardidentify the performance is specified by the Government.

price related factors other than the bid price that will be con- () The contractmg officer shall '”S‘?” t.he. provision at
) . ; ) : 52.214-15, Period for Acceptance of Bids, in invitations for
sidered in evaluating bids and awarding the contract. Se

14.201-8. eb|d§ (IFB’s) that are not issued on SF 33 or SF 1447 except
IFB's—
(1) For construction work; or

14.201-6 - Solicitation provisions, (2) In which the Government specifies a minimum
(a) The provisions prescribed in this subsection are lim- . P
acceptance period.

|tte: o subpje(;ts that arfetﬁenFe;aRl n ngturei dp ?ottr(]:ome under ()) The contracting officer shall insert the provision at
other subject areas of the » and pertain o the preF)"’“"’1"52.214-16, Minimum Bid Acceptance Period, in invitations

tion and submission of bids. for bids, except for construction, if the contracting officer

(b) The contrggtmg officer shall insert in all invitations determines that a minimum acceptance period must be spec-
for bids the provisions at— ified

(1) 52.214-1, Solicitation Definitions—Sealed (k) The contracting officer shall insert the provision at

Bidding; _ o 52.214-17, Affiliated Bidders, in invitations for bids if the
~ (2)52.214-2, Type of Business Organization—Sealed coniracting officer determines that disclosure of affiliated
Bidding; o ] bidders is necessary to prevent practices prejudicial to full

(3) 52.214-3, Amendments to Invitations for Bids; and open competition, such as improper multiple bidding.

and () The contracting officer shall insert the provision at
(4) 52.214-4, False Statements in Bids. 52.214-18, Preparation of Bids—Construction, in invita-

(c) The contracting officer shall insert the following pro- tions for bids for construction work.

visions in invitations for bids: (m) The contracting officer shall insert the provision at
(1) 52.214-5, Submission of Bids. 52.214-19, Contract Award—Sealed Bidding—

(2) 52.214-6, Explanation to Prospective Bidders.  Construction, in all invitations for bids for construction

(3) 52.214-7, Late Submissions, Modifications, and work.
Withdrawals of Bids, for solicitations issued in the United  (n) Use of the provision at 52.215-4, Notice of Possible
States and Canada for submission of bids to a contractingstandardization, may be appropriate in invitations for bids
office in the United States or Canada. involving supplies that are likely to become standardized.
(4) 52.214-32, Late Submissions, Modifications, and See 15.407(b) regarding use of this provision in sealed bid-
Withdrawals of Bids (Overseas), for solicitations under ding.
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PART 14—SEALED BIDDING 14.201-7

(0)(2) The contracting officer shall insert the provisionat  (u) The contracting officer shall insert the provision at
52.214-20, Bid Samples, in invitations for bids if bid sam- 52.214-30, Annual Representations and Certifications—
ples are required. Sealed Bidding, in invitations for bids if annual

(2) If it appears that the conditions in 14.202-4(f)(1) representations and certifications are used (see 14.213).
will apply and the contracting officer anticipates granting (v) The contracting officer shall insert the provision at
waivers thereunder and— 52.214-33, Late Submissions, Modifications, and

(i) If the nature of the required product does not Withdrawals of Technical Proposals under Two-Step Sealed
necessitate limiting the grant of a waiver to a product pro- Bidding (Overseas), in solicitations for technical proposals
duced at the same plant in which the product previouslyin step one of two-step sealed bidding under which techni-
acquired or tested was produced, the contracting officercal proposals are to be submitted to a contracting office
shall use the provision with its Alternate I; or outside the United States or Canada.

(i) If the nature of the required product necessi- (w) The contracting officer shall insert the provision at
tates limiting the grant of a waiver to a product produced at52.214-31, Facsimile Bids, in solicitations if facsimile bids
the same plant in which the product previously acquired orare authorized (see 14.202-7).
tested was produced, the contracting officer shall use the (x) The provision at 52.214-34, Submission of Offers in

provision with its Alternate 1. the English Language, is required in solicitations subject to
(3) See 14.202-4(f)(2) regarding waiving the require- the Trade Agreements Act or the North American Free
ment for all bidders. Trade Agreement Implementation Act (see 25.408(d)). It

(p)(1) The contracting officer shall insert the provision at may be included in other solicitations when the contracting
52.214-21, Descriptive Literature, in invitations for bids officer decides that it is necessary.

if— (y) The provision at 52.214-35, Submission of Offers in
(i) Descriptive literature is required to evaluate the U.S. Currency, is required in solicitations subject to the
technical acceptability of an offered product; and Trade Agreements Act or the North American Free Trade
(i) The required information will not be readily Agreement Implementation Act (see 25.408(d)). It may be
available unless it is submitted by bidders. included in other solicitations when the contracting officer

(2) Use the basic clause with its Alternate | if the pos- decides that it is necessary.
sibility exists that the contracting officer may waive the
requirement for furnishing descriptive literature for a bidder 14.201-7 Contract clauses.
offering a previously supplied product that meets specifica- (a) When contracting by sealed bidding, the contracting
tion requirements of the current solicitation. officer shall insert the clause at 52.214-26, Audit and
(3) See 14.202-5(e)(2) regarding waiving the require- Records—Sealed Bidding, in solicitations and contracts if
ment for all bidders. the contract amount is expected to exceed the threshold at
(q) The contracting officer shall insert the provision at 15.804-2(a)(1) for submission of cost or pricing data.
52.214-22, Evaluation of Bids for Multiple Awards, in invi- (b)(1) When contracting by sealed bidding, the contract-
tations for bids if the contracting officer determines that ing officer shall insert the clause at 52.214-27, Price
multiple awards might be made if doing so is economically Reduction for Defective Cost or Pricing Data—
advantageous to the Government. Modifications—Sealed Bidding, in solicitations and
() The contracting officer shall insert the provision at contracts if the contract amount is expected to exceed the
52.214-23, Late Submissions, Maodifications, and threshold for submission of cost or pricing data at 15.804-
Withdrawals of Technical Proposals under Two-Step Sealed2(a)(1).
Bidding, in solicitations for technical proposals in step one (2) In exceptional cases, the head of the contracting
of two-step sealed bidding issued in the United States andactivity may waive the requirement for inclusion of the
Canada for submission of technical proposals to a contract-clause in a contract with a foreign government or agency of
ing office in the United States or Canada. that government. The authorizations for the waiver and the
(s) The contracting officer shall insert the provision at reasons for granting it shall be in writing.
52.214-24, Multiple Technical Proposals, in solicitations for ~ (c)(1) When contracting by sealed bidding, the contract-
technical proposals in step one of two-step sealed bidding ifing officer shall insert the clause at 52.214-28,
the contracting officer permits the submission of multiple Subcontractor Cost or Pricing Data—Modifications—
technical proposals. Sealed Bidding, in solicitations and contracts if the contract
(t) The contracting officer shall insert the provision at amount is expected to exceed the threshold for submission
52.214-25, Step Two of Two-Step Sealed Bidding, in invi- of cost or pricing data at 15.804-2(a)(1).
tations for bids issued under step two of two-step sealed (2) In exceptional cases, the head of the contracting
bidding. activity may waive the requirement for inclusion of the
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14.201-8 FEDERAL ACQUISITION REGULATION

clause in a contract with a foreign government or agency of (3) Quantity and unit of issue.
that government. The authorizations for the waiver and the (4) Unit price and amount.
reasons for granting it shall be in writing. (5) Packaging and marking requirements.
(d) When contracting by sealed bidding the contracting (6) Inspection and acceptance, quality assurance, and
officer shall insert the clause at 52.214-29, Order of reliability requirements.
Precedence—Sealed Bidding, in solicitations and contracts (7) Place of delivery, performance and delivery dates,
to which the uniform contract format applies. period of performance, and f.0.b. point.
(8) Other item-peculiar information as necessary
14.201-8 Price related factors. (e.g, individual fund citations).

The factors set forth in paragraphs (a) through (e) of this  (c) Clauses Include the clauses required by this regula-
subsection may be applicable in evaluation of bids for tion. Additional clauses shall be incorporated only when
award and shall be included in the solicitation when applic- considered absolutely necessary to the particular acquisi-
able. (See 14.201-5(c).) tion.

(a) Foreseeable costs or delays to the Government result- (d) List of documents and attachmentsclude if nec-
ing from such factors as differences in inspection, locationsessary.
of supplies, and transportation. If bids are on an f.0.b. origin  (e) Representations and instructiehgl)
basis (see 47.303 and 47.305), transportation costs to th®epresentations and certificationinsert those solicitation
designated points shall be considered in determining theprovisions that require representations, certifications, or the
lowest cost to the Government. submission of other information by offerors.

(b) Changes made, or requested by the bidder, in any of (2) Instructions, conditions, and noticesnclude the
the provisions of the invitation for bids, if the change does solicitation provisions required by 14.201-6. Include any
not constitute a ground for rejection under 14.404. other information/instructions necessary to guide offerors.

(c) Advantages or disadvantages to the Government that (3) Evaluation factors for awardInsert all evaluation
might result from making more than one award (see 14.201-factors and any significant subfactors for award.

6(q)). The contracting officer shall assume, for the purpose (4) Upon award, the contracting officer need not

of making multiple awards, that $500 would be the admin- physically include the provisions in subparagraphs (e)(1),
istrative cost to the Government for issuing and (2), and (3) of this subsection in the resulting contract, but
administering each contract awarded under a solicitation.shall retain them in the contract file. Award by acceptance
Individual awards shall be for the items or combinations of of a bid on the award portion of SF 1447 incorporates the
items that result in the lowest aggregate cost to therepresentations, certifications, and other statements of bid-
Government, including the assumed administrative costs. ders in the resultant contract even though not physically

(d) Federal, state, and local taxes (see Part 29). attached.

(e) Origin of supplies, and, if foreign, the application of
the Buy American Act or any other prohibition on foreign 14.202 General rules for solicitation of bids.
purchases (see Part 25).

14.202-1 Bidding time.
14.201-9 Simplified contract format. (a) Policy. A reasonable time for prospective bidders to

Policy. For firm-fixed-price or fixed-price with eco- prepare and submit bids shall be allowed in all invitations,
nomic price adjustment acquisitions of supplies and consistent with the needs of the Government. (For construc-
services, the contracting officer may use the simplified con-tion contracts, see 36.213-3(a).) A bidding time.,(the
tract format in lieu of the uniform contract format (see time between issuance of the solicitation and opening of
14.201-1). The contracting officer has flexibility in prepa- bids) of at least 30 calendar days shall be provided, when
ration and organization of the simplified contract format. synopsis is required by Subpart 5.2.

However, the following format should be used to the maxi-  (b) Factors to be consideredBecause of unduly limited
mum practical extent: bidding time, some potential sources may be precluded

(a) Solicitation/contract form Standard Form (SF) from bidding and others may be forced to include amounts
1447, Solicitation/Contract, shall be used as the first page offor contingencies that, with additional time, could be elimi-

the solicitation. nated. To avoid unduly restricting competition or paying
(b) Contract schedule Include the following for each  higher-than-necessary prices, consideration shall be given
contract line item: to such factors as the following in establishing a reasonable
(1) Contract line item number. bidding time:
(2) Description of supplies or services, or data suffi- (1) Degree of urgency;
cient to identify the requirement. (2) Complexity of requirement;
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PART 14—SEALED BIDDING 14.202-4

(3) Anticipated extent of subcontracting; (d) Justification The reasons why acceptable products
(4) Whether use was made of presolicitation notices; cannot be acquired without the submission of bid samples
(5) Geographic distribution of bidders; and shall be set forth in the contract file, except where the sub-
(6) Normal transmittal time for both invitations and mission is required by the formal specifications (Federal,
bids. Military, or other) applicable to the acquisition.
(e) Requirements for samples in invitations for bid9
14.202-2 Telegraphic bids. Invitations for bids shall—
(a) Telegraphic bids and mailgrams shall be authorized (i) State the number and, if appropriate, the size of
only when— the samples to be submitted and otherwise fully describe the
(1) The date for the opening of bids will not allow samples required; and
bidders sufficient time to submit bids in the prescribed for- (i) List all the characteristics for which the sam-
mat; or ples will be examined.
(2) Prices are subject to frequent changes. (2) If bid samples are required, see 14.201-6(0).

(b) If telegraphic bids are to be authorized, see (f) Waiver of requirement for bid samples(l) The
14.201-6(g). Unauthorized telegraphic bids shall not berequirement for furnishing bid samples may be waived

considered (see 14.301(b)). when a bidder offers a product previously or currently being
contracted for or tested by the Government and found to
14.202-3 Bid envelopes. comply with specification requirements conforming in

(a) Postage or envelopes bearing “Postage and Feesvery material respect with those in the current invitation
Paid” indicia shall not be distributed with the invitation for for bids. When the requirement may be waived, see 14.201-
bids or otherwise supplied to prospective bidders. 6(0)(2).

(b) To provide for ready identification and proper han- (2) Where samples required by a Federal, Military, or
dling of bids, Optional Form 17, Offer Label, may be other formal specification are not considered necessary and
furnished with each bid set. The form may be obtained froma waiver of the sample requirements of the specification has

the General Services Administration (see 53.107). been authorized, a statement shall be included in the invita-
tion that notwithstanding the requirements of the
14.202-4 Bid samples. specification, samples will not be required.
(a) Definition. “Bid sample” means a sample to be fur- (9) Unsolicited samples Bid samples furnished with a
nished by a bidder to show the characteristics of the producbid that are not required by the invitation generally will not
offered in a bid. be considered as qualifying the bid and will be disregarded.

(b) Policy. (1) Bidders shall not be required to furnish bid However, the bid sample will not be disregarded if it is clear
samples unless there are characteristics of the product thdtom the bid or accompanying papers that the bidder’s
cannot be described adequately in the specification or purintention was to qualify the bid. (See 14.404-2(d) if the
chase description. gualification does not conform to the solicitation.)

(2) Bid samples will be used only to determine the  (h) Handling of bid sampleg1) Samples that are not
responsiveness of the bid and will not be used to determinedestroyed in testing shall be returned to bidders at their
a bidder’s ability to produce the required items. request and expense, unless otherwise specified in the invi-

(3) Bid samples may be examined for any required tation.
characteristic, whether or not such characteristic is ade- (2) Disposition instructions shall be requested from
quately described in the specification, if listed in accordancebidders and samples disposed of accordingly.
with subdivision (e)(1)(ii) of this section. (3) Samples ordinarily will be returned collect to the

(4) Bids will be rejected as nonresponsive if the sam- address from which received if disposition instructions are
ple fails to conform to each of the characteristics listed in not received within 30 days. Small items may be returned
the invitation. by mail, postage prepaid.

(c) When to useThe use of bid samples would be appro- (4) Samples that are to be retained for inspection pur-
priate for products that must be suitable from the standpointposes in connection with deliveries shall be transmitted to
of balance, facility of use, general “feel,” color, pattern, or the inspecting activity concerned, with instructions to retain
other characteristics that cannot be described adequately ithe sample until completion of the contract or until disposi-
the specification. However, when more than a minor portion tion instructions are furnished.
of the characteristics of the product cannot be adequately (5) Where samples are consumed or their usefulness
described in the specification, products should be acquireds impaired by tests, they will be disposed of as scrap unless
by two-step sealed bidding or negotiation, as appropriate. the bidder requests their return.
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14.202-5 FEDERAL ACQUISITION REGULATION

14.202-5 Descriptive literature. from having it considered on the other basis after bids are
(a) Definition. “Descriptive literature” means informa- opened.

tion, such as cuts, illustrations, drawings, and brochures, (f) Unsolicited descriptive literaturelf descriptive liter-

which shows the characteristics or construction of a productature is furnished when not required by the invitation for

or explains its operation. It is furnished by bidders as a partbids, the procedures set forth in 14.202-4(g) shall be fol-

of their bids to describe the products offered. The term |owed.

includes only information required to determine acceptabil-

ity of the product. It excludes other information such as that 14.202-6 Final review of invitations for bids.

furnished in connection with the qualifications of a bidder Each invitation for bids shall be thoroughly reviewed

or for use in operating or maintaining equipment. before issuance to detect and correct discrepancies or ambi-
(b) Policy. Bidders shall not be required to furnish gyities that could limit competition or result in the receipt of

deSCI’iptive Iiterature UnIeSS the Contracting Oﬁice needS |t tOnonresponsive bids. Contracting officers are responsib|e for
determine before award whether the products offered meethe reviews.

the specification and to establish exactly what the bidder

proposes to furnish. 14.202-7 Facsimile bids.

(c) Justification The reasons why product acceptability — (3) yUnless prohibited or otherwise restricted by agency
cannot be determined without the submission of descriptiveprocedures, contracting officers may authorize facsimile
literature shall be set forth in the contract file, except when bids (see 14.201-6(w)). In determining whether or not to

such submission is required by formal specifications ;i orize facsimile bids, the contracting officer shall con-
(Federal, Military, or other) applicable to the acquisition. sider factors such as—

(d) Requirements of invitation for bidg1) The invita- (1) Anticipated bid size and volume;

tion shall clearly state— ;
. o . . (2) Urgency of the requirement;
(i) What descriptive literature is to be furnished, (3) Frequency of price changes;

(i) The purpose for which it is required, o C o .

(iii) The extent to which it will be considered in the (4) Availability, reliability, speed, and capacity of the

. ; receiving facsimile equipment; and
evaluation of bids, and - .

. . . . . (5) Adequacy of administrative procedures and con-

(iv) The rules that will apply if a bidder fails to fur- trols f vina. identifyi di d saf di
nish the literature before bid opening or if the literature fro S 0.: rig§|V|nga| en |fy|ngt,hrgc?r w;g,da? s tegtL:]arbllrgjg
furnished does not comply with the requirements of the acsimile bids, and ensuring their imely defivery to the bids

opening location.

invitation. S . . .
(2) If bidders are to furnish descriptive literature, see (b) If facsimile bids are authorized, contracting officers
14.201-6(p). may, after the date set for bid opening, request the appar-

(e) Waiver of requirements for descriptive literaturéd) ently successful offeror to provide the complete, original

The requirement for furnishing descriptive literature may be Signed bid.
waived if— o
() The bidder states in the bid that the product 14-202-8 Electronic bids. o
being offered is the same as a product previously or cur- In accordance with Subpart 4.5, contracting officers may
rently being furnished to the contracting activity; and authorize use of electronic commerce for submission of
(i) The contracting officer determines that the bids. If electronic bids are authorized, the solicitation shall
product offered by the bidder complies with the specifica- SPecify the electronic commerce method(s) that bidders
tion requirements of the current invitation for bids. When may Use.
the requirement may be waived, see 14.201-6(p)(2).
(2) When descriptive literature is not considered nec- 14.203 Methods of soliciting bids.
essary and a waiver of literature requirements of a Federal,
Military, or other formal specification has been authorized, 14.203-1 Transmittal to prospective bidders.
a statement shall be included in the invitation that, notwith-  Invitations for bids or presolicitation notices shall be
standing the requirements of the specifications, descriptivetransmitted as specified in 14.205, and shall be provided to
literature will not be required. others in accordance with 5.102. When a contracting office
(3) If the solicitation provides for a waiver, a bidder is located in the United States, any solicitation sent to a
may submit a bid on the basis of either the descriptive liter- prospective bidder located at a foreign address shall be sent
ature to be furnished or a previously furnished product. If by electronic data interchange or international air mail if
the bid is submitted on one basis, the bidder is precludedsecurity classification permits.
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PART 14—SEALED BIDDING 14.205-1

14.203-2 Dissemination of information concerning cally to all interested sources participating in electronic con-
invitations for bids. tracting with the purchasing activity. Lists may be
(a) Procedures concerning display of invitations for bids established as a central list for use by all contracting offices

in a public place, information releases to newspapers andyithin the contracting activity, or as local lists maintained
trade journals, paid advertisements, and synopsizing in theoy each contracting office.

Commerce Business Daily are set forth in 5.101 and 5.2.
(b) For procedures that apply to publishing notices in the

Commerce Business Daily to determine whether commer-

cial sources are available, as prescribed by OMB Circular

(b) All eligible and qualified concerns that have submit-
ted solicitation mailing list applications, or that the
contracting office considers capable of filling the require-

A-76, see 5.205(d) and 7.303(b). ments qf a parti_culgr acqgi_sitior_n shall be placed on the
appropriate solicitation mailing list. (See also 5.403(b).)
14.203-3 Master solicitation. Planned producers under the Industrial Preparedness

(a) Definition. “Master solicitation,” as used in this sub- Planning Program shall be included on lists for their
section, means a document containing special clauses anglanned items. Prospective bidders shall be notified that
provisions that have been identified as essential for thethey have been added to solicitation mailing lists in accor-
acquisition of a specific type of supply or service that is dance with agency procedures. The issuance of a
acquired repetitively. solicitation within a reasonable time may be considered

(b) Use The master solicitation is provided to potential 5560 riate notification. Applicants shall be notified if they
sources who are requested to retain it for continued and

- - o do not meet the criteria for placement on the list.
repetitive use. Individual solicitations shall reference the . . .
o (c) The names of prospective bidders who are furnished
date of the current master solicitation and any changes

thereto. Copies of the master solicitation shall be madeinvitations in response to their requests shall be added to the
available on request. Cognizant contract administration list of those initially mailed copies of a particular solicita-

activities shall be provided a current copy of the master tion, so that they will be furnished copies of any solicitation
solicitation. amendments, etc. However, when it is known that the
request was made by a person or an organization that is
14.204 Records of invitations for bids and records of known not to be a prospective bidder, no entry shall be
bids. made on the list.

(a) Each contracting office shall retain a record of each  (d)(1) Standard Form 129, Solicitation Mailing List
invitation that it issues and each abstract or record of bids.appjication, shall be used for obtaining information needed
Contracting officers shall review and utilize the information , egtaplish and maintain lists. Supplemental information,
available in connection with subsequent acquisitions of theWhere required, may be obtained as specified in agency

same or similar items. implementing regulations
(b) The file for each invitation shall show the distribution P 2 Th 9 gl' . .h b bmitted and sianed b
that was made and the date the invitation was issued. The (2) The application shall be submitted and signed by

names and addresses of prospective bidders who requestdl® Supplier, as distinguished from an agent of the supplier.
the invitation and were not included on the original solicita- However, suppliers are not precluded from designating, in
tion list shall be added to the list and made a part of thethe Standard Form 129, their agents to receive solicitations.

record. (3) In order to enable suppliers to indicate readily the
items on which they will generally desire to submit bids,

14.205 Solicitation mailing lists. there shall be attached to Standard Form 129 forwarded to
suppliers for completion, a list of items, or item groups, or

14.205-1 Establishment of lists. an index to such listing of the items, acquired by the con-

(@) Solicitation mailing lists shall be established by con- {4 ¢ting activity maintaining the list, which are considered
tracting activities to assure access to adequate Sources Qf Jueopie'to the supplier's type of business.

supplies and services. This rule need not be followed, how- : . S L
(e) Business concerns listed on solicitation mailing lists

ever, when— . e . . .
(1) the requirements of the contracting office can be shall be identified by size in accordance with 19.102. Size

obtained through use of simplified acquisition procedures status shoqld be_ established before listing a busmess. con-

(see Part 13); cern on a list. Disadvantaged and women-owned business
(2) the requirements are nonrecurring; or concern designations shall be shown on the list whenever
(3) electronic commerce methods are used which noted on the Standard Form 129 submitted by a particular

transmit solicitations or presolicitation notices automati- concern.
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14.205-2 FEDERAL ACQUISITION REGULATION

14.205-2 Removal of names from solicitation mailing  19.202-4) shall be considered. Whenever a list is rotated,
lists. bids shall be solicited from (1) the previously successful
(a) The name of each concern failing to either (1) submit bidder, (2) prospective suppliers who have been added to

a bid, (2) respond to a presolicitation notice (see 14.205-the solicitation mailing list since the last solicitation, and (3)

4(c)), or (3) otherwise respond to an invitation for bids may concerns on the segment of the list selected for use in a par-

be removed from the solicitation mailing list without notice ticular acquisition. However, the rule does not apply when

to the concern. However, the removal shall be limited to thesych action would be precluded by use of a total set-aside

items involved in the invitation or notice. When a concern (see Part 19).

fails to respond to two consecutive invitations or presolici-  (c) Presolicitation notices In lieu of initially forwarding

tation noticeS, its name shall be removed from the list to thecomp|ete bid sets, the Contracting officer may send preso-

extent indicated in this paragraph. However, in individual |icitation notices to concerns on the solicitation mailing list.

cases, concerns failing to respond may be retained on a listhe notice shall (1) specify the final date for receipt of

actual bids and written requests for retention on the “Stsrequirement and furnish other essential information to
shall be deemed to be “responses” to invitations for bids orgnaple concerns to determine whether they have an interest
presolicitation notices. If this procedure results in limited j, the jnvitation, and (3) notify concerns that, if no bid is to
solicitation mailing lists, the contracting officer should e gypmitted, they should advise the issuing office in writ-
request an explanation from the concerns that did noting it fture invitations are desired for the type of supplies

res%ond. hat have been debarred f or services involved. Drawings, plans, and specifications
(b) Concerns that have been debarred from Governmenhorma"y will not be furnished with the presolicitation

contracts or otherwise determined to be ineligible to receive  iice The return date of the notice must be sufficiently in

an award shall l_:)e removed from solicitation mai!ing lists to advance of the mailing date of the invitation for bids to per-
:jheie?xmtfnr;tifr?g:‘r?r?e%t:::i?ydebarmem’ suspension, or Othe{ﬁit an accurate estimate of the number of bid sets requireq.

' Bid sets shall be sent to concerns that request them in
response to the notice. This procedure is particularly suit-
able when invitations for bids and solicitation mailing lists
are lengthy.

14.205-3 Reinstatement on solicitation mailing lists.
Concerns that have been removed from solicitation mail-

ing lists may be reinstated (a) upon written request, (b) by

filing a new application on Standard Form 129, or (c) by the

submission of a bid. Debarred or suspended firms shall not14'205'5 Relgase O.f §9I|C|tat|on mailing lists.
be reinstated during the period of a debarment or suspen- (a) Contracting activities shall make the central and local
sion solicitation mailing lists established under this part avail-

able to the public in response to written requests made in
14.205-4 Excessively long solicitation mailing lists. accordance with agency regulations implementing Subpart

(a) General Solicitation mailing lists should be used to 24.2. o ) )
promote competition commensurate with the dollar value of ~ (P) When invitations for bids for construction contracts
the proposed contract. As much of the solicitation mailing have been issued, trade journals, prospective subcontrac-
list shall be used as is compatible with efficiency and econ-tors, material suppliers, bidders, and others having a bona
omy in securing competition. Where the number of bidders fide interest will be supplied upon request with a list of all
on a mailing list is excessive in relation to a specific acqui- Prospective bidders furnished copies of the plans and spec-
sition, the list may be reduced consistent with this paragraphifications. Contracting offices may require written requests
and paragraphs (b) and (c) of this subsection. Nonethelessand establish appropriate procedures.
solicitations should be furnished to others upon request, in
accordance with 5.102. Also, bids shall not be disregarded14.206 Small business set-asides.
merely because the bidder was not formally invited to bid. ~ (See Part 19.)

(b) Rotation of lists By using different portions of a list
for separate acquisitions, solicitation mailing lists may be 14.207 Pre-bid conference.
rotated. However, considerable judgment must be exercised A pre-bid conference may be used, generally in a com-
in determining whether the size of the acquisition justifies plex acquisition, as a means of briefing prospective bidders
the rotation. The use of a presolicitation notice (see para-and explaining complicated specifications and requirements
graph (c) of this subsection), time permitting, also should beto them as early as possible after the invitation has been
considered. In rotating a list, the interests of small, small issued and before the bids are opened. It shall never be used
disadvantaged, and women-owned small businesses (seas a substitute for amending a defective or ambiguous invi-

14-10



PART 14—SEALED BIDDING 14.213

tation. The conference shall be conducted in accordance (c) The notice of cancellation shall—(1) identify the

with the procedure prescribed in 15.409. invitation for bids by number and short title or subject mat-
ter, (2) briefly explain the reason the invitation is being
14.208 Amendment of invitation for bids. cancelled, and (3) where appropriate, assure prospective

(a) If it becomes necessary to make changes in quantitypidders that they will be given an opportunity to bid on any
specifications, delivery schedules, opening dates, etc., or taesolicitation of bids or any future requirements for the type
correct a defective or ambiguous invitation, such changesof supplies or services involved. Cancellations shall be
shall be accomplished by amendment of the invitation for recorded in accordance with 14.403(d).
bids using Standard Form 30, Amendment of Solicitation/

Modification of Contract. The fact that a change was men-14.210 Qualified products.

tioned at a pre-bid conference does not relieve the necessity (See Subpart 9.2.)

for issuing an amendment. Amendments shall be sent,

before the time for bid opening, to everyone to whom invi- 14.211 Release of acquisition information.

tations have been furnished and shall be displayed in the bid (a) Before solicitation Information concerning proposed
room. acquisitions shall not be released outside the Government

(b) Before amending an invitation for bids, the period of before solicitation except for presolicitation notices in
time remaining until bid opening and the need to extend thisaccordance with 14.205-4(c) or 36.213-2, or long-range
period shall be considered. When only a short time remainsacquisition estimates in accordance with 5.404, or synopses
before the time set for bid opening, consideration should bein accordance with 5.201. Within the Government, such
given to notifying bidders of an extension of time by information shall be restricted to those having a legitimate
telegrams or telephone. Such extension must be confirmednterest. Releases of information shall be made (1) to all
in the amendment. prospective bidders, and (2) as nearly as possible at the

(c) Any information given to a prospective bidder con- same time, so that one prospective bidder shall not be given
cerning an invitation for bids shall be furnished promptly to unfair advantage over another. See 3.104 regarding require-
all other prospective bidders as an amendment to the invitaments for proprietary and source selection information
tion (1) if such information is necessary for bidders to including access to and disclosure thereof.
submit bids or (2) if the lack of such information would be (b) After solicitation Discussions with prospective bid-
prejudicial to uninformed bidders. The information shall be ders regarding a solicitation shall be conducted and
furnished even though a pre-bid conference is held. Notechnical or other information shall be transmitted only by
award shall be made on the invitation unless such amendthe contracting officer or superiors having contractual
ment has been issued in sufficient time to permit all authority or by others specifically authorized. Such person-
prospective bidders to consider such information in submit- nel shall not furnish any information to a prospective bidder

ting or modifying their bids. that alone or together with other information may afford an
advantage over others. However, general information that
14.209 Cancellation of invitations before opening. would not be prejudicial to other prospective bidders may

(a) The cancellation of an invitation for bids usually be furnished upon requestg, explanation of a particular
involves a loss of time, effort, and money spent by the contract clause or a particular condition of the schedule in
Government and bidders. Invitations should not be can-the invitation for bids, and more specific information or
celled unless cancellation is clearly in the public interest; clarifications may be furnished by amending the solicitation
e.g, (see 14.208).

(1) Where there is no longer a requirement for the
supplies or services; or 14.212 Economic purchase quantities (supplies).

(2) Where amendments to the invitation would be of = Contracting officers shall comply with the economic pur-
such magnitude that a new invitation is desirable. chase quantity planning requirements for supplies in

(b) When an invitation issued other than electronically is Subpart 7.2. See 7.203 for instructions regarding use of the
cancelled, bids that have been received shall be returnegbrovision at 52.207-4, Economic Purchase Quantity—
unopened to the bidders and notice of cancellation shall beSupplies, and 7.204 for guidance on handling responses to
sent to all prospective bidders to whom invitations were that provision.
issued. When an invitation issued electronically is can-
celled, a general notice of cancellation shall be posted14.213 Annual submission of representations and
electronically, the bids received shall not be viewed, and the certifications.
bids shall be purged from primary and backup data storage (a) Submission of offeror representations and certifica-
systems. tions on an annual basis, as an alternative to submission in
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14.301 FEDERAL ACQUISITION REGULATION

each solicitation, may be authorized by agencies subject to (1) Agency regulations authorize such consideration;
the requirements of this section. The decision to use annual (2) The telephone call is made by the telegraph office
representations and certifications shall be made in accorthat received the telegraphic bid;
dance with agency procedures. (3) The telephone call is received by the designated
(b) In accordance with agency procedures, each con-office not later than the time set for the bid opening;
tracting office utilizing annual representations and (4) The telegraph office that received the telegraphic
certifications shall establish procedures and assign responpjq sends the designated office the telegram that formed the
sibilities for centrally requesting, receiving, storing, pasis for the telephone call:
verifying and updating offeror's annual submissions. (5) The telegram indicates on its face that it was
Gene_rally, the representations and certifica_tions shall be o aived in the telegraph office before the telephone call
effective for a perlogl of 1 year from dat(_e of signature. -~ a5 received by the designated office; and
() The contracting officer shall not include in individ- (6) The bid in the telegram is identical in all essential

ual solicitations the full text of provisions that are contained : ; .
. ! e respects to the bid received in the telephone call from the
in the annual representations and certifications. :

telegraph office.

(d) Offerors shall make changes that affect only one . : ; .
solicitation by completing the appropriate section of the (c) If the conditions in paragraph (b) of this section apply

provision at 52.214-30, Annual Representations and and the bid received by telephone is the apparent low bid,
Certifications—Sealed Bidding. award may not be made until the telegram is received by the

designated office; however, if the telegram is not received
Subpart 14.3—Submission of Bids by the designated office within 5 days after the bid opening
date, the bid shall be rejected.
14.301 Responsiveness of bids.
(a) To be considered for award, a bid must comply in all 14.303 Modification or withdrawal of bids.

material respects with the invitation for bids. Such compli- (&) Bids may be modified or withdrawn by any method
ance enables bidders to stand on an equal footing andwthorized by the solicitation, if notice is received in the
maintain the integrity of the sealed bidding system. office designated in the solicitation not later than the exact

(b) Telegraphic bids shall not be considered unless per-time set for opening of bids. Unless proscribed by agency
mitted by the invitation. The term “telegraphic bids” means regulations, a telegraphic modification or withdrawal of a

bids submitted by telegram or by mailgram. bid received in such office by telephone from the receiving
(c) Facsimile bids shall not be considered unless permit-telegraph office shall be considered. However, the message
ted by the solicitation (see 14.202-7). shall be confirmed by the telegraph company by sending a

(d) Bids should be filled out, executed, and submitted in copy of the written telegram that formed the basis for the
accordance with the instructions in the invitation. If a bid- telephone call. If the solicitation authorizes facsimile bids,
der uses its own bid form or a letter to submit a bid, the bid hjgs may be modified or withdrawn via facsimile received
may be considered only if— B at any time before the exact time set for receipt of bids, sub-

@D T.he.bldder accepts all the terms and conditions of .. 15 the conditions specified in the provision prescribed in
the |nv2|taE\on, gnd he bid Id It bindi 14.201-6(w). Modifications received by telegram (includ-
( .) ward on the bi wou result in a binding con- ing a record of those telephoned by the telegraph company)
tract with terms and conditions that do not vary from the o . .
» S or facsimile shall be sealed in an envelope by a proper offi-
terms and conditions of the invitation. . - .
. . . cial. The official shall write on the envelope (1) the date

(e) Bids submitted by electronic commerce shall be con- dii f it and by wh d4(2) th ber of th
sidered only if the electronic commerce method was andfime cf) reg:gp and %lvl\ll om, ahn (2) le numNer.of €
specifically stipulated or permitted by the solicitation. |nV|t.at|on or bids, and shall sign the enve ope. o infor-

mation contained in the envelope shall be disclosed before
14.302 Bid submission. the time set for bid opening.

(a) Bids shall be submitted so that they will be received ~ (P) A bid may be withdrawn in person by a bidder or its
in the office designated in the invitation for bids (referred to authorized representative if, before the exact time set for
in paragraphs (b) and (c) of this section as the “designatecPPening of bids, the identity of the persons requesting with-
office”) not later than the exact time set for opening of bids. drawal is established and that person signs a receipt for the

(b) Except as specified in paragraph (c) of this section, if bid.
telegraphic bids are authorized, a telegraphic bid that is (c) Upon withdrawal of an electronically transmitted
communicated by means of a telephone call to the desigbid, the data received shall not be viewed and shall be
nated office shall be considered if— purged from primary and backup data storage systems.

14-12



PART 14—SEALED BIDDING 14.304-3

14.304 Late bids, late modifications of bids, or late  Office to Addressee is the date entered by the post office

withdrawal of bids. receiving clerk on the “Express Mail Next Day Service-Post
Office to Addressee” label and the postmark on the enve-
14.304-1 General. lope or wrapper and on the original receipt from the U.S.

Bids received in the office designated in the invitation p sial service.
for bids after the exact time set for opening are “late bids.”
(a) A late bid, modification of bid, or withdrawal of bid

“Postmark” has the same meaning as
defined in paragraph (b) of this subsection, excluding post-

shall not be considered unless received before (:ontrac{n arks of the Canadian Postal Service. Thergfore, bidders
award. and— should request the postal clerks to place a legible hand can-

(1) It was sent to a contracting office in the United cellation bull's-eye postmark on both the receipt and the
States or Canada by registered or certified mail not laterenvelope or wrapper.
than 5 calendar days before the bid receipt date specified;  (€) Notwithstanding the above, a late modification of an
(2) It was sent by mail (or telegram or facsimile, if otherwise successful bid which makes its terms more favor-
authorized) or hand-carried (including delivery by a com- able to the Government will be considered at any time it is
mercial carrier) if it is determined by the Government that received and may be accepted.
the late receipt was due primarily to Government mishan-
dling after receipt at the Government installation; 14.304-2 Notification to late bidders.

(3) It was sent to a contracting office in the United  \yhen g bid, modification of bid, or withdrawal of bid is
States or C anada by US Postal Service Express Malil Nexteceived late and it is clear from available information that
Day Service-Post Office to Addressee not later than 5:00

.m. at the place of mailing 2 working days prior to the date . . .
Epecified fopr receipt of b?ds. Thegtern}]/ “\F/)vorking days” prompily notify the bidder accordingly. However, when a

excludes weekends and Federal holidays; or Ia’Fe bid, modificatiqn of pid, Qr withdrgwal of bid is trans-
(4) It was transmitted through an electronic com- Mitted to a contracting office in the United States or Canada
merce method authorized by the solicitation and wasby registered or certified mail or by U.S. Postal Service
received at the initial point of entry to the Government Express Mail Next Day Service-Post Office to Addressee
infrastructure not later than 5:00 p.m., one working day and is received before award, the bidder shall be promptly
prior to the date specified for receipt of bids. notified substantially as follows: Your bid in response to
(b) The only acceptable evidence to establish the date oinvyitation for Bids Number dated for

mailing of a late bid, modification, or withdrawal sent to & [insert subject matter or short title] was received after the
contracting office in the United States or Canada either by ;o for opening specified in the Invitation. Accordingly,

regls.tered or certified mail is a U.S. or Canadian Postal our bid will not be opened or considered for award unless
Service postmark both on the envelope or wrapper and o . . i o
here is received from you by [insert date] the origi-

the original receipt from the U.S. or Canadian Postal _ . . .
Service. Both postmarks must show a legible date, or theal post office receipt for (insert one of the following, as

bid, modification, or withdrawal shall be deemed to have @PPropriate):

been mailed late. (The term “postmark” means a printed, (&) Registered or certified mail showing a date of mail-
stamped, or otherwise placed impression (exclusive of aing not later than the fifth calendar day before the date
postage meter machine impression) that is readily identifi- specified for openinge(g, a bid submitted in response to a

able without further action as having been supplied andsolicitation requiring receipt of bids by the 20th of the

affixed on the date of mailing by employees of the U.S. or month must have been mailed by the 15th or earlier); or
Canadian Postal Service. Therefore, bidders should request () U.S. Postal Service Express Mail Next Day Service-

the postal clerk to place a Iegible_ hand cancellation bull's- post Office to Addressee showing a date of mailing not later
eye postmark on both the receipt and the envelope Ofy,., 5.00 p.m. two Federal working days prior to the date

wrapper.) : . . . specified for opening.
(c) Acceptable evidence to establish the time of receipt

at the Government installation includes the time/date stamp . . -
of such installation on the bid wrapper, other documentary 14'304'3_ Dlsp05|_t|.on _Of latte S‘_‘bm'ss'or_‘s- )
evidence of receipt maintained by the installation, or oral  L@te bids, modification of bids, or withdrawal of bids
testimony or statements of Government personnel. that are not considered for award shall be held unopened,

(d) The only acceptable evidence to establish the date otinless opened for identification, until after award and then
mailing of a late bid, modification, or withdrawal sent by retained with other unsuccessful bids. However, any bid
U.S. Postal Service Express Mail Next Day Service-Postbond or guarantee shall be returned.

it cannot be considered, the contracting officer shall
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14.304-4 Records. 14.402-1 Unclassified bids.

The following shall, if available, be included in the con- (a) The bid opening officer shall decide when the time set
tracting office files with respect to each late bid, for opening bids has arrived and shall inform those present
modification of bid, or withdrawal of bid: of that decision. The officer shall then (1) personally and

(a) A statement of the date and hour of mailing, filing, or publicly open all bids received before that time, (2) if prac-
delivery. tical, read the bids aloud to the persons present, and (3) have

(b) A statement of the date and hour of receipt the bids recorded. The original of each bid shall be carefully

(©) The determination, with supporting fact.s as to safeguarded, particularly until the abstract of bids required
whether or not the late bid was considered for award. by 14.403 has been made and its accuracy verified. .

(d) A statement of the disposition of the late bid (b) Performance of the procedure in paragraph (a) of this

) ) ] section may be delegated to an assistant, but the bid open-
(€) The envelope, or other covering, if the late bid was jny fficer remains fully responsible for the actions of the
considered for award. assistant.

) ) (c) Examination of bids by interested persons shall be
Subpart 14.4—O0Opening of Bids and Award of  permitted if it does not interfere unduly with the conduct of

Contract Government business. Original bids shall not be allowed to
pass out of the hands of a Government official unless a
14.400 Scope of subpart. duplicate bid is not available for public inspection. The

This subpart contains procedures for the receipt, han-original bid may be examined by the public only under the
dling, opening, and disposition of bids including mistakes in immediate supervision of a Government official and under
bids, and subsequent award of contract. conditions that preclude possibility of a substitution, addi-

tion, deletion, or alteration in the bid.
14.401 Receipt and safeguarding of bids.

(a) All bids (including modifications) received before the 14.402-2  Classified bids. .

time set for the opening of bids shall be kept secure. Except 1he opening of classified bids shall not be accessible to

as provided in paragraph (b) of this section, the bids shaIIthe general public. Opening; may be witnes.sed and the
not be opened or viewed, and shall remain in a locked biolresult:s recorded by those bidder representatives (a) who

. . . . .have been previously cleared from a security standpoint and
box, a safe, or in a secured, restricted-access electronic bi

b if invitation for bids i lied. bids shall b ) who represent bidders who were invited to bid. Bids
OX. an invitation for bids Is cancelled, bids shall be gpa pe made available to those persons authorized to

returned to the bidders. Necessary precautions shall beang the opening of bids. No public record shall be made
taken to ensure the security of the bid box or safe. Beforef pigs or bid prices received in response to classified invi-
bid opening, information concerning the identity and num- tations for bids.

ber of bids received shall be made available only to

Government employees. Such disclosure shall be only on &@4.402-3 Postponement of openings.

“need to know” basis. When bid samples are submitted, (&) A bid opening may be postponed even after the time
they shall be handled with sufficient care to prevent disclo- scheduled for bid opening (but otherwise in accordance
sure of characteristics before bid opening. with 14.208) when—

(b) Envelopes marked as bids but not identifying the bid- (1) The contracting officer has reason to believe that
der or the solicitation may be opened solely for the purposethe bids of an important segment of bidders have been
of identification, and then only by an official designated for d€layed in the mails, or in the communications system spec-
this purpose. If a sealed bid is opened by mistakg, ( ified for trans_mlssmn Qf bids, for causes beyond their
because it is not marked as being a bid), the envelope shatfOntrOI z?md without their fagl_t or neg_hgenoe.g(, flood,

. o ._fire, accident, weather conditions, strikes, or Government
be signed by the opener, whose position shall also be ert'equipment blackout or malfunction when bids are due); or
ten thereon, and delivered to the designated official. This '

- . : ) (2) Emergency or unanticipated events interrupt nor-
official shall immediately write on the envelope (1) an mga) governmental processes so that the conduct of bid

explanation of the opening, (2) the date and time openedgpening as scheduled is impractical.

and (3) the invitation for bids number, and shall Sign the (b) At the time of a determination to postpone a bid open-
envelope. The official shall then immediately reseal the ing under subparagraph (a)(1) of this section, an

envelope. announcement of the determination shall be publicly posted.
If practical before issuance of a formal amendment of the
14.402 Opening of bids. invitation, the determination shall be otherwise communi-
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PART 14—SEALED BIDDING 14.404-1

cated to prospective bidders who are likely to attend theprospective bidders of any resulting modification or cancel-

scheduled bid opening. lation. This will permit bidders to change their bids and
(c) In the case of paragraph (a)(2) of this section, andprevent unnecessary exposure of bid prices.
when urgent Government requirements preclude amend- (3) As a general rule, after the opening of bids, an

ment of the solicitation as prescribed in 14.208, the time invitation should not be cancelled and resolicited due solely
specified for opening of bids will be deemed to be extendedto increased requirements for the items being acquired.
to the same time of day specified in the solicitation on the award should be made on the initial invitation for bids and

first work day on which normal Government processes ne additional quantity should be treated as a new acquisi-
resume. In such cases, the time of actual bid opening shaljyp,

be deemed to be the time set for bid opening for the purpose (b) When it is determined before award but after opening

of %eterm;rr]]mg ;Iatte bt'd?"blﬂ dnder 13']304: A n(;)(;edsr:m#]d bf? that the requirements of 11.201 (relating to the availability
made on the abstract ot bids or otherwise added 10 the e, ;entification of specifications) have not been met, the
explaining the circumstances of the postponement. S

invitation shall be cancelled.

14.403 Recording of bids (c) Invitations may be cancelled and all bids rejected

(a) Standard Form 1409, Abstract of Offers, or Optional before award but afte_r opening when, consistent with Sl.Jb_
Form 1419, Abstract of Offers—Construction (or automated paragraph (a)(1) of this section, the agency head determines

equivalent), shall be completed and certified as to its accu-in writing that—

racy by the bid opening officer as soon after bid opening as (1) Inadequate or ambiguous specifications were cited
practicable. Where bid items are too numerous to warrant" the invitation;

complete recording of all bids, abstract entries for individ- (2) Specifications have been revised;

ual bids may be limited to item numbers and bid prices. In (3) The supplies or services being contracted for are
preparing these forms, the extra columns and SF 1410n0 longer required;

Abstract of Offers—Continuation, and OF 1419A, Abstract (4) The invitation did not provide for consideration of

of Offer—Construction, Continuation Sheet, may be used toall factors of cost to the Government, such as cost of trans-
label and record such information as the contracting activity porting Government-furnished property to bidders’ plants;
deems necessary. (5) Bids received indicate that the needs of the
(b) Abstracts of offers for unclassified acquisitions shall Government can be satisfied by a less expensive article dif-
be available for public inspection. Such abstracts shall notfering from that for which the bids were invited;
contain information regarding failure to meet minimum (6) All otherwise acceptable bids received are at
standards of responsibility, apparent collusion of bidders, orunreasonable prices, or only one bid is received and the con-
other notations properly exempt from disclosure to the pub-tracting officer cannot determine the reasonableness of the
lic in accordance with agency regulations implementing piq price;

Subpart 24.2. . o _ _ (7) The bids were not independently arrived at in open
(c) The forms identified in paragraph (@) of this section ¢ompetition, were collusive, or were submitted in bad faith

need not be used by the Defense Fuel Supply Center folgee yppart 3.3 for reports to be made to the Department of
acquisitions of coal or petroleum products or by the DefenseJustice)'

Personnel Support Center for perishable subsistence items. ®)
(d) If an invitation for bids is cancelled before the time responsible bidder:
set for bid opening, this fact shall be recorded together with P ’

a statement of the number of bids invited and the number of (9) A cost comparison as prescribed in OMB Circular
bids received. A-76 and Subpart 7.3 shows that performance by the

Government is more economical; or

No responsive bid has been received from a

14.404 Rejection of bids. (10) For other reasons, cancellation is clearly in the
public’s interest.
14.404-1 Cancellation of invitations after opening. (d) Should administrative difficulties be encountered

(a)(1) Preservation of the integrity of the competitive bid after bid opening that may delay award beyond bidders’
system dictates that, after bids have been opened, awar@cceptance periods, the several lowest bidders whose bids
must be made to that responsible bidder who submitted thdave not expired (irrespective of the acceptance period
lowest responsive bid, unless there is a compelling reason tépecified in the bid) should be requested, before expiration
reject all bids and cancel the invitation. of their bids, to extend in writing the bid acceptance period

(2) Every effort shall be made to anticipate changes in (with consent of sureties, if any) in order to avoid the need
a requirement before the date of opening and to notify all for resoliciting.
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14.404-2 FEDERAL ACQUISITION REGULATION

(e) Under some circumstances, completion of the acqui-the substance of a bid where it affects price, quantity, qual-
sition after cancellation of the invitation for bids may be ity, or delivery of the items offered.
appropriate. (H Any bid may be rejected if the contracting officer

(1) If the invitation for bids has been cancelled for the determines in writing that it is unreasonable as to price.
reasons specified in subparagraphs (c)(6), (7), or (8) of thisUnreasonableness of price includes not only the total price
subsection, and the agency head has authorized, in thef the bid, but the prices for individual line items as well.
determination in paragraph (c) of this subsection, the com- (g) Any bid may be rejected if the prices for any line
pletion of the acquisition through negotiation, the jtems or subline items are materially unbalanced (see
contracting officer shall proceed in accordance with 15.103. 15 814).

(2) If the invitation for bids has been cancelled for the (h) Bids received from any person or concern that is sus-
reasons specified in subparagraphs (c)(1), (2), (4), (5), Ofpended, debarred, proposed for debarment or declared
(10) of this subsection, or for the reasons in subparagraphsneligible as of the bid opening date shall be rejected unless
(€)(6), (7), or (8) of this subsection and completion through 5 compelling reason determination is made (see Subpart
negotiation is not authorized under subparagraph (e)(1) of9_4)_
this subsection, the contracting officer shall proceed with a ;) | ow bids received from concerns determined to be

new acquisition. not responsible pursuant to Subpart 9.1 shall be rejected
(but if a bidder is a small business concern, see 19.6 with
respect to certificates of competency).

()) When a bid guarantee is required and a bidder fails to

b Anv bid that d f h licabl furnish the guarantee in accordance with the requirements
i (t') ny hl ”t bat qestngt coln orr?hto.t gta?p Ica tﬁ Specé of the invitation for bids, the bid shall be rejected, except as
ifications shall be rejected unless the invitation authorized . .o provided in 28.101-4.

the submission of alternate bids and the supplies offered as (k) The originals of all rejected bids, and any written

alternates meet the requirements specified in the invitation.,. . . S
. : : findings with respect to such rejections, shall be preserved
(c) Any bid that fails to conform to the delivery schedule . . -
with the papers relating to the acquisition.

or permissible alternates stated in the invitation shall be (1) After submitting a bid, if all of a bidder’s assets or that

rejected. part related to the bid are transferred during the period

(d) A bid shall be rejected when the bidder imposes con—b i the bid . d th d the t ;
ditions that would modify requirements of the invitation or eween the bid opening and the award, the transieree may
not be able to take over the bid. Accordingly, the contract-

limit the bidder’s liability to the Government, since to allow . ! . ) .

the bidder to impose such conditions would be prejudicial to ing officer shall re_ject the bid unless the transfer is effected
other bidders. For example, bids shall be rejected in whichPY Merger, operation of law, or other means not barred by 41
the bidder— U.S.C. 15 0or 31 U.S.C. 3727.

(1) Protects against future changes in conditions, such

as increased costs, if total possible costs to the Government#-404-3 Notice to bidders of rejection of all bids.
cannot be determined: When it is determined necessary to reject all bids, the

(2) Fails to state a price and indicates that price shallcontracting officer shall notify each bidder that all bids have
be “price in effect at time of delivery;” been rejected and shall state the reason for such action.

(3) States a price but qualifies it as being subject to o ] o
“price in effect at time of delivery;” 14.404-4 Restrictions on disclosure of descriptive
(4) When not authorized by the invitation, conditions ~literature. _ S
or qualifies a bid by stipulating that it is to be considered When a bid is accompanied by descriptive literature (as
only if, before date of award, the bidder receives (or doesdefined in 14.202-5(a)), and the bidder imposes a restriction
not receive) award under a separate solicitation; that prevents the public disclosure of such literature, the
(5) Requires that the Government is to determine thatrestriction may render the bid nonresponsive. The restric-
the bidder’s product meets applicable Government specifi-tion renders the bid nonresponsive if it prohibits the

14.404-2 Rejection of individual bids.
(a) Any bid that fails to conform to the essential require-
ments of the invitation for bids shall be rejected.

cations; or disclosure of sufficient information to permit competing
(6) Limits rights of the Government under any con- bidders to know the essential nature and type of the prod-
tract clause. ucts offered or those elements of the bid that relate to quan-

(e) A low bidder may be requested to delete objection- tity, price, and delivery terms. The provisions of this
able conditions from a bid provided the conditions do not go paragraph do not apply to unsolicited descriptive literature
to the substance, as distinguished from the form, of the bid,submitted by a bidder if such literature does not qualify the
or work an injustice on other bidders. A condition goes to bid (see 14.202-5(f)).
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PART 14—SEALED BIDDING 14.407-2

14.404-5 All or none qualifications. () Execute the representations with respect to Equal
Unless the solicitation provides otherwise, a bid may be Opportunity and Affirmative Action Programs, as set forth
responsive notwithstanding that the bidder specifies thatin the clauses at 52.222-22, Previous Contracts and
award will be accepted only on all, or a specified group, of Compliance Reports, and 52.222-25, Affirmative Action

the items. Bidders shall not be permitted to withdraw or Compliance.
modify “all or none” qualifications after bid opening since
such qualifications are substantive and affect the rights 0f14.406 Receipt of an unreadable electronic bid.

other bidders. If a bid received at the Government facility by electronic
data interchange is unreadable to the degree that confor-
14.405 Minor informalities or irregularities in bids. mance to the essential requirements of the invitation for

A minor informality or irregularity is one that is merely bids cannot be ascertained, the contracting officer immedi-
a matter of form and not of substance. It also pertains toately shall notify the bidder that the bid will be rejected
some immaterial defect in a bid or variation of a bid from unless the bidder provides clear and convincing evidence—
the exact requirements of the invitation that can be cor- (a) Of the content of the bid as originally submitted; and
rected or waived without being prejudicial to other bidders.  (b) That the unreadable condition of the bid was caused
The defect or variation is immaterial when the effect on by Government software or hardware error, malfunction, or
price, quantity, quality, or delivery is negligible when con- other Government mishandling.
trasted with the total cost or scope of the supplies or services
being acquired. The contracting officer either shall give the 14.407 Mistakes in bids.
bidder an opportunity to cure any deficiency resulting from
a minor informality or irregularity in a bid or waive the defi- 14.407-1 General.
ciency, whichever is to the advantage of the Government. After the opening of bids, contracting officers shall
Examples of minor informalities or irregularities include examine all bids for mistakes. In cases of apparent mistakes

failure of a bidder to— and in cases where the contracting officer has reason to
(a) Return the number of copies of signed bids requiredbelieve that a mistake may have been made, the contracting

by the invitation; officer shall request from the bidder a verification of the
(b) Furnish required information concerning the number bid, calling attention to the suspected mistake. If the bidder

of its employees; alleges a mistake, the matter shall be processed in accor-
(c) Sign its bid, but only if— dance with this section 14.407. Such actions shall be taken

(1) The unsigned bid is accompanied by other before award.
material indicating the bidder’s intention to be bound by the
unsigned bid (such as the submission of a bid guarantee ot4.407-2 Apparent clerical mistakes.
a letter signed by the bidder, with the bid, referring to and (&) Any clerical mistake, apparent on its face in the bid,
clearly identifying the bid itself); or may be corrected by the contracting officer before award.
(2) The firm submitting a bid has formally adopted or The contracting officer first shall obtain from the bidder a
authorized, before the date set for opening of bids, the exeverification of the bid intended. Examples of apparent mis-
cution of documents by typewritten, printed, or stamped takes are—

signature and submits evidence of such authorization and (1) Obvious misplacement of a decimal point;

the bid carries such a signature; (2) Obviously incorrect discounts (for example, 1 per-
(d) Acknowledge receipt of an amendment to an invita- cent 10 days, 2 percent 20 days, 5 percent 30 days);

tion for bids, but only if— (3) Obvious reversal of the price f.0.b. destination and

(1) The bid received clearly indicates that the bidder price f.o0.b. origin; and
received the amendment, such as where the amendment (4) Obvious mistake in designation of unit.
added another item to the invitation and the bidder submit- (b) Correction of the bid shall be effected by attaching
ted a bid on the item; or the verification to the original bid and a copy of the verifi-

(2) The amendment involves only a matter of form or cation to the duplicate bid. Correction shall not be made on
has either no effect or merely a negligible effect on price, the face of the bid; however, it shall be reflected in the
quantity, quality, or delivery of the item bid upon. award document

(e) Furnish affidavits concerning parent company and (c) Correction of bids submitted by electronic data inter-

affiliates, if required pursuant to the clause at 52.214-8,change shall be effected by including in the electronic
Parent Company and Identifying Data, and 52.214-17, solicitation file the original bid, the verification request, and
Affiliated Bidders; and the bid verification.
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14.407-3 Other mistakes disclosed before award. (1) The contracting officer shall immediately request
In order to minimize delays in contract awards, adminis- the bidder to verify the bid. Action taken to verify bids must
trative determinations may be made as described in thisbe sufficient to reasonably assure the contracting officer that
14.407-3 in connection with mistakes in bids alleged after the bid as confirmed is without error, or to elicit the allega-
opening of bids and before award. The authority to permittion of a mistake by the bidder. To assure that the bidder will
correction of bids is limited to bids that, as submitted, are be put on notice of a mistake suspected by the contracting
responsive to the invitation and may not be used to permitofficer, the bidder should be advised as appropriate—

correction of bids to make them responsive. This authority (i) That its bid is so much lower than the other bids
is in addition to that in 14.407-2 or that may be otherwise Or the Government's estimate as to indicate a possibility of
available. error;

(a) If a bidder requests permission to correct a mistake (ii) Of important or unusual characteristics of the
and clear and convincing evidence establishes both the exissPecifications;
tence of the mistake and the bid actually intended, the (iii) Of changes in requirements from previous
agency head may make a determination permitting the bid_purchase_s of a similar item;or _
der to correct the mistake; provided, that if this correction (iv) Of any other information, proper for disclo-

would result in displacing one or more lower bids, such g sure, that leads the contracting officer to believe that there

determination shall not be made unless the existence of théS & Mistake in bid.

mistake and the bid actually intended are ascertainable sub- (2) If the bid is verified, the contracting officer shall

stantially from the invitation and the bid itself. consider the bid as originally submitted. If the time for
(b) If— acceptance of bids is likely to expire before a decision can
(1) A bidder requests permission to withdraw a bid be made, the contracting officer shall request all bidders
rather than correct it: whose bids may become eligible for award to extend the
(2) The evidence is clear and convincing both as to thetime for acceptance of their b_ids in_ accordance with 14.404-
existence of a mistake and as to the bid actually intended,;L(d)' If the bidder whose b|ci IS bel!eved erroneous does not
and (cr cannot) gra_nt an extenclon of time, the bid shall be con-
(3) The bid, both as uncorrected and as corrected, iSS|dered as originally submitted (but see subparagraph (g)(5)

the lowest received, the agency head may make a determigf this section). If the bidder alleges a mistake, the con-

nation to correct the bid and not permit its withdrawal, tracting officer shall advise the bidder to make a written

(c) If, under paragraph (a) or (b) of this subsection, (1) request to withdraw or modify the bid. The request must be

. ; : T supported by statements (sworn statements, if possible) and
the ev_ldence of a mistake is cIe_ar and convincing only as t.oshall include all pertinent evidence such as the bidder’s file
the mistake but not as to the mtcnded bid, or (.2) the ev"_copy of the bid, the original worksheets and other data used
dence reasonably supports the existence of a mistake but I8 preparing the bid, subcontractors’ quotations, if any, pub-

no.t clear and convincing, an cfflmal above the contracting lished price lists, and any other evidence that establishes the
officer, unless otherwise provided by agency procedures,q,istence of the error, the manner in which it occurred, and
may make a determination permitting the bidder to with- .o piqg actually intended.

draw the bid. o (3) When the bidder furnishes evidence supporting an
(d) If the evidence does not warrant a determination 4jieged mistake, the contracting officer shall refer the case
under paragraph (&), (b), or (c) of this section, the agencyig the appropriate authority (see paragraph (e) of this sec-
head may make a determination that the bid be neither With'tion) together with the following data:
drawn nor corrected. (i) A signed copy of the bid involved.
(e) Heads of agencies may delegate their authority to (ii) A copy of the invitation for bids and any spec-
make the determinations under paragraphs (a), (b), (c), angications or drawings relevant to the alleged mistake.
(d) of this 14.407-3 to a central authority, or a limited num- (iii) An abstract or record of the bids received.
ber of authorities as necessary, in their agencies, without (iv) The written request by the bidder to withdraw
power of redelegation. or modify the bid, together with the bidder’s written state-
(f) Each proposed determination shall have the concur-ment and supporting evidence.
rence of legal counsel within the agency concerned before (v) A written statement by the contracting officer
issuance. setting forth—
(g) Suspected or alleged mistakes in bids shall be (A) A description of the supplies or services
processed as follows. A mere statement by the administrainvolved,;
tive officials that they are satisfied that an error was made is (B) The expiration date of the bid in question
insufficient. and of the other bids submitted,;
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(C) Specific information as to how and when (b) In addition to the cases contemplated in paragraph (a)

the mistake was alleged; of this section or as otherwise authorized by law, agencies
(D) A summary of the evidence submitted by are authorized to make a determination—
the bidder; (1) To rescind a contract;
(E) In the event only one bid was received, a (2) To reform a contract—
quotation of the most recent contract price for the supplies (i) To delete the items involved in the mistake; or
or services involved or, in the absence of a recent compara- (ii) To increase the price if the contract price, as
ble contract, the contracting officer’s estimate of a fair price corrected, does not exceed that of the next lowest acceptable
for the supplies or services; bid under the original invitation for bids; or
(F) Any additional pertinent evidence; and (3) That no change shall be made in the contract as

(G) A recommendation that either the bid be awarded, if the evidence does not warrant a determination
considered for award in the form submitted, or the bidder beunder subparagraphs (b)(1) or (2) of this section.
authorized to withdraw or modify the bid. (c) Determinations under subparagraphs (b)(1) and (2)

(4) When time is of the essence because of the expi_gbove_ may be made c_mly on the_ basis of clear and c_o_nvin_c-
ration of bids or otherwise, the contracting officer may refer Ing evidence that a mistake in bid was made. In addition, it
the case by telegraph or telephone to the appropriate authofMust be clear that the mistake was—
ity. Ordinarily, the contracting officer will not refer mistake (1) Mutual; or
in bid cases by telegraph or telephone to the appropriate  (2) If unilaterally made by the contractor, so apparent
authority when the determination set forth in paragraphs (a)as to hgye charged'the contracting officer with notice of the
or (b) of this section is applicable, since actual examination probability of the mistake.

is generally necessary to determine whether the evidence 'tﬁdl) Ealch prop;a;ed detzrmlnathtrr\] shall be coorglnated
presented is clear and convincing. with legal counsel in accordance with agency procedures.

(5) Where the bidder fails or refuses to furnish evi- (e) Mistakes alleged or disclosed after award shall be

: . d as follows:
dence in support of a suspected or alleged mistake, thd'0Cesse . )
N Supp usp . 9 iy (1) The contracting officer shall request the contractor
contracting officer shall consider the bid as submitted unless . S .
. L ) . to support the alleged mistake by submission of written
() the amount of the bid is so far out of line with the 4 .
. . . . statements and pertinent evidence, such as—
amounts of other bids received, or with the amount esti- (i) The contractor’s file copy of the bid
mated by the agency or determined by the contracting (ii) The contractor’s original workshee{s and other
officer to be reasonable, or (ii) there are other indications Ofdata used in preparing the bid
error so clear, as to reasonably justify the conclusion that Vo e ; ;
) ’ . iii) Subcontractors’ and suppliers’ quotations, if
acceptance of the bid would be unfair to the bidder or to (i) PP a
other bona fide bidders. Attempts made to obtain the infor-
mation required and the action taken with respect to the bid (v) Any other evidence that will serve to establish
shall be fully documented. ~ the mistake, the manner in which the mistake occurred, and
(h) Each agency shall maintain records of all determina- ihe pig actually intended.
tions made in accordance with this subsection 14.407-3, the (2) The case file concerning an alleged mistake shall
facts involved, and the action taken in each case. Copies Ofgntain the following:

(iv) Published price lists, and

all such determinations shall be included in the file. (i) All evidence furnished by the contractor in sup-
(i) Nothing contained in this subsection 14.407-3 pre- port of the alleged mistake.
vents an agency from submitting doubtful cases to the (i) A signed statement by the contracting officer—
Comptroller General for advance decision. (A) Describing the supplies or services
involved;
14.407-4 Mistakes after award. (B) Specifying how and when the mistake was
If a contractor’s discovery and request for correction of a alleged or disclosed;
mistake in bid is not made until after the award, it shall be (C) Summarizing the evidence submitted by the
processed under the procedures of Subpart 33.2 and the fokontractor and any additional evidence considered perti-
lowing: nent;
(a) When a mistake in a contractor’s bid is not discovered (D) Quoting, in cases where only one bid was

until after award, the mistake may be corrected by contractreceived, the most recent contract price for the supplies or
amendment if correcting the mistake would be favorable to services involved, or in the absence of a recent comparable
the Government without changing the essential require-contract, the contracting officer’s estimate of a fair price for
ments of the specifications. the supplies or services and the basis for the estimate;
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(E) Setting forth the contracting officer’s opin- (c)(1) Award shall be made by mailing or otherwise fur-
ion whether a bona fide mistake was made and whether thenishing a properly executed award document to the
contracting officer was, or should have been, on construc-successful bidder.

tive notice of the mistake before the award, together with (2) When a notice of award is issued, it shall be fol-
the reasons for, or data in support of, such opinion; lowed as soon as possible by the formal award.
(F) Setting forth the course of action with (3) When more than one award results from any sin-

respect to the alleged mistake that the contracting officergle invitation for bids, separate award documents shall be

considers proper on the basis of the evidence, and if othesuitably numbered and executed.

than a change in contract price is recommended, the manner (4) When an award is made to a bidder for less than

by which the supplies or services will otherwise be all of the items that may be awarded to that bidder and addi-

acquired; and tional items are being withheld for subsequent award, the
(G) Disclosing the status of performance and award shall state that the Government may make subse-

payments under the contract, including contemplated per-quent awards on those additional items within the bid

formance and payments. acceptance period.

(iif) A signed copy of the bid involved. (5) All provisions of the invitation for bids, including

(iv) A copy of the invitation for bids and any spec- any acceptable additions or changes made by a bidder in the
ifications or drawings relevant to the alleged mistake. bid, shall be clearly and accurately set forth (either

(v) An abstract of written record of the bids expressly or by reference) in the award document. The
received. award is an acceptance of the bid, and the bid and the award

(vi) Awritten request by the contractor to reform or constitute the contract.
rescind the contract, and copies of all other relevant corre- (d)(1) Award is generally made by using the Award por-
spondence between the contracting officer and thetion of Standard Form (SF) 33, Solicitation, Offer, and

contractor concerning the alleged mistake. Award, or SF 1447, Solicitation/Contract (see 53.214). If an
(vii) A copy of the contract and any related change offer from a SF 33 leads to further changes, the resulting
orders or supplemental agreements. contract shall be prepared as a bilateral document on SF 26,
(f) Each agency shall include in the contract file a record Award/Contract.

of— (2) Use of the Award portion of SF 33, SF 26, or SF
(1) All determinations made in accordance with this 1447, does not preclude the additional use of informal doc-

14.407-4; uments, including telegrams or electronic transmissions, as
(2) The facts involved; and notices of awards.

(3) The action taken in each case.
14.408-2 Responsible bidder—reasonableness of price.

14.408 Award. (a) The contracting officer shall determine that a
prospective contractor is responsible (see Subpart 9.1) and
14.408-1 General. that the prices offered are reasonable before awarding the

(a) The contracting officer shall make a contract award contract. The price analysis techniques in 15.805-2 may be
(1) by written or electronic notice, (2) within the time for used as guidelines. In each case the determination shall be
acceptance specified in the bid or an extension (seemade in the light of all prevailing circumstances. Particular
14.404-1(d)), and (3) to that responsible bidder whose bid,care must be taken in cases where only a single bid is
conforming to the invitation, will be most advantageous to received.
the Government, considering only price and the price- (b) The price analysis shall consider whether bids are
related factors (see 14.201-8) included in the invitation. materially unbalanced (see 15.814).

Award shall not be made until all required approvals have
been obtained and the award otherwise conforms with14.408-3 Prompt payment discounts.
14.103-2. (a) Prompt payment discounts shall not be considered in

(b) If less than three bids have been received, the conthe evaluation of bids. However, any discount offered will
tracting officer shall examine the situation to ascertain the form a part of the award, and will be taken by the payment
reasons for the small number of responses. Award shall beenter if payment is made within the discount period speci-
made notwithstanding the limited number of bids. However, fied by the bidder. As an alternative to indicating a discount
the contracting officer shall initiate, if appropriate, correc- in conjunction with the offer, bidders may prefer to offer
tive action to increase competition in future solicitations for discounts on individual invoices.
the same or similar items, and include a notation of such (b) See 32.111(c)(1), which prescribes the contract
action in the records of the invitation for bids (see 14.204). clause at 52.232-8, Discounts for Prompt Payment.
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14.408-4 Economic price adjustment. names and addresses of the withesses and the person super-

(a) Bidder proposes economic price adjustmen(l) vising the drawing.

When a solicitation does not contain an economic price (c) When an award is to be made by using the priorities

adjustment clause but a bidder proposes one with a ceilingunder this 14.408-6, the contracting officer shall include a

that the price will not exceed, the bid shall be evaluated onwritten agreement in the contract that the contractor will

the basis of the maximum possible economic price adjust-perform, or cause to be performed, the contract in accor-

ment of the quoted base price. dance with the circumstances justifying the priority used to
(2) If the bid is eligible for award, the contracting offi- break the tie or select bids for a drawing by lot.

cer shall request the bidder to agree to the inclusion in the

award of an approved economic price adjustment clausel4.408-7 Documentation of award.

(see 16.203) that is subject to the same ceiling. If the bidder (a) The contracting officer shall document compliance

will not agree to an approved clause, the award may bewith 14.103-2 in the contract file.

made on the basis of the bid as originally submitted. (b) The documentation shall either state that the accepted
(3) Bids that contain economic price adjustments with bid was the lowest bid received, or list all lower bids with

no ceiling shall be rejected unless a clear basis for evaluareasons for their rejection in sufficient detail to justify the

tion exists. award.

(b) Government proposes economic price adjustment (c¢) When an award is made after receipt of equal low
(1) When an invitation contains an economic price adjust- bids, the documentation shall describe how the tie was bro-
ment clause and no bidder takes exception to the provisionsken.
bids shall be evaluated on the basis of the quoted prices
without the allowable economic price adjustment being 14.408-8 Protests against award.
added. (See Subpart 33.1, Protests.)

(2) When a bidder increases the maximum percentage
of economic price adjustment stipulated in the invitation or 14.409 Information to bidders.
limits the downward economic price adjustment provisions
of the invitation, the bid shall be rejected as nonresponsive.14.409-1 Award of unclassified contracts.
(3) When a bid indicates deletion of the economic  (a)(1) The contracting officer shall as a minimum (sub-
price adjustment clause, the bid shall be rejected as nonreject to any restrictions in Subpart 9.4)—
sponsive since the downward economic price adjustment () Notify each unsuccessful bidder in writing or
provisions are thereby limited. electronically within three days after contract award, that its
(4) When a bidder decreases the maximum percentagéid was not accepted. “Day,” for purposes of the notifica-
of economic price adjustment stipulated in the invitation, tion process, means calendar day, except that the period will
the bid shall be evaluated at the base price on an equal basisin until a day which is not a Saturday, Sunday, or legal hol-
with bids that do not reduce the stipulated ceiling. However, iday;

after evaluation, if the bidder offering the lower ceiling is in (i) Extend appreciation for the interest the unsuc-
a position to receive the award, the award shall reflect thecessful bidder has shown in submitting a bid; and
lower ceiling. (iii) When award is made to other than a low bid-
der, state the reason for rejection in the notice to each of the
14.408-5 [Reserved] unsuccessful low bidders.
(2) For acquisitions subject to the Trade Agreements
14.408-6 Equal low bids. Act or the North American Free Trade Agreement (NAFTA)

(a) Contracts shall be awarded in the following order of Implementation Act (see 25.405(e)), agencies shall include
priority when two or more low bids are equal in all respects: in notices given unsuccessful bidders from designated or
(1) Small business concerns that are also labor surplusNAFTA countries—

area concerns. (i) The dollar amount of the successful bid; and
(2) Other small business concerns. (il) The name and address of the successful bidder.
(3) Other business concerns. (b) Information included in paragraph (a)(2) of this sub-

(b) If two or more bidders still remain equally eligible section shall be provided to any unsuccessful bidder upon
after application of paragraph (a) of this section, award shallrequest except when multiple awards have been made and
be made by a drawing by lot limited to those bidders. If time furnishing information on the successful bids would require
permits, the bidders involved shall be given an opportunity so much work as to interfere with normal operations of the
to attend the drawing. The drawing shall be witnessed by atcontracting office. In such circumstances, only information
least three persons, and the contract file shall contain theconcerning location of the abstract of offers need be given.
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(c) When a request is received concerning an unclassi-14.502 Conditions for use.

fied invitation from an inquirer who is neither a bidder nor (a) Unless other factors require the use of sealed bidding,
a representative of a bidder, the contracting officer shouldtwo-step sealed bidding may be used in preference to nego-
make every effort to furnish the names of successful biddergiation when all of the following conditions are present:

and, if requested, the prices at which awards were made. (1) Available specifications or purchase descriptions
However, when such requests require so much work as taare not definite or complete or may be too restrictive with-
interfere with the normal operations of the contracting out technical evaluation, and any necessary discussion, of
office, the inquirer will be advised where a copy of the the technical aspects of the requirement to ensure mutual

abstract of offers may be seen. understanding between each source and the Government.

(d) Requests for records shall be governed by agency (2) Definite criteria exist for evaluating technical pro-
regulations implementing Subpart 24.2. posals.

(3) More than one technically qualified source is

14.409-2 Award of classified contracts. expected to be available.

In addition to 14.409-1, if classified information was fur- (4) Sufficient time will be available for use of the two-
nished or created in connection with the solicitation, the step method.
contracting officer shall advise the unsuccessful bidders, (5) A firm-fixed-price contract or a fixed-price con-

including any who did not bid, to take disposition action in tract with economic price adjustment will be used.
accordance with agency procedures. The name of the suc- (b) None of the following precludes the use of two-step
cessful bidder and the contract price will be furnished to sealed bidding:

unsuccessful bidders only upon request. Information (1) Multi-year contracting.
regarding a classified award shall not be furnished by tele- (2) Government-owned facilities or special tooling to
phone. be made available to the successful bidder.
(3) Atotal small business set-aside (see 19.502-2).
Subpart 14.5—Two-Step Sealed Bidding (4) A first or subsequent production quantity is being

acquired under a performance specification.
14.501 General.

Two-step sealed bidding is a combination of competitive 14.503 Procedures.
procedures designed to obtain the benefits of sealed bidding
when adequate specifications are not available. An objectivel4.503-1 Step one.
is to permit the development of a sufficiently descriptive  (a) Requests for technical proposals shall be distributed
and not unduly restrictive statement of the Government’sin accordance with 14.203-1. In addition, the request shall
requirements, including an adequate technical data packageye synopsized in accordance with Part 5. The request must
so that subsequent acquisitions may be made by conveninclude, as a minimum, the following:

tional sealed bidding. This method is especially useful in (1) A description of the supplies or services required.
acquisitions requiring technical proposals, particularly (2) A statement of intent to use the two-step method.
those for complex items. It is conducted in two steps: (3) The requirements of the technical proposal.

(a) Step one consists of the request for, submission, eval- (4) The evaluation criteria, to include all factors and
uation, and (if necessary) discussion of a technical proposalany significant subfactors.
No pricing is involved. The objective is to determine the (5) A statement that the technical proposals shall not
acceptability of the supplies or services offered. As used ininclude prices or pricing information.
this context, the word “technical” has a broad connotation (6) The date, or date and hour, by which the proposal
and includes, among other things, the engineering approachmust be received (see 14.201-6(r)).
special manufacturing processes, and special testing tech- (7) A statement that—
nigques. It is the proper step for clarification of questions (i) In the second step, only bids based upon techni-

relating to technical requirements. Conformity to the tech- cal proposals determined to be acceptable, either initially or

nical requirements is resolved in this step, but not as a result of discussions, will be considered for awards, and

responsibility as defined in 9.1. (i) Each bid in the second step must be based on
(b) Step two involves the submission of sealed priced the bidder’'s own technical proposals.

bids by those who submitted acceptable technical proposals (8) A statement that—

in step one. Bids submitted in step two are evaluated and the (i) Offerors should submit proposals that are

awards made in accordance with Subparts 14.3 and 14.4. acceptable without additional explanation or information,
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(i) The Government may make a final determina- be made acceptable to submit additional clarifying or sup-
tion regarding a proposal’s acceptability solely on the basisplementing information. The contracting office shall
of the proposal as submitted; and identify the nature of the deficiencies in the proposal or the

(iii) The Government may proceed with the second na¢re of the additional information required. The contract-
step without requesting further information from any ing officer may also arrange discussions for this purpose.

offeror; however, the Government may request additionalN ; | shall be di d with anv offeror other than
information from offerors of proposals that it considers rea- O proposal shafl be discusse any ofteror other tha

sonably susceptible of being made acceptable, and mayhe submitter.

discuss proposals with their offerors. (2) Ininitiating requests for additional information, the
(9) A statement that a notice of unacceptability will be contracting officer shall fix an appropriate time for bidders

forwarded to the offeror upon completion of the proposal to conclude discussions, if any, submit all additional infor-

evaluation and final determination of unacceptability. mation, and incorporate such additional information as part
(10) A statement either that only one technical pro- of their proposals submitted. Such time may be extended in

posal may be submitted by each offeror or that multiple \he giscretion of the contracting officer. If the additional
technical proposals may be submitted. When specifications.

o . o . information incorporated as part of a proposal within the
permit different technical approaches, it is generally in the _ . ) . ) .
o . . final time fixed by the contracting officer establishes that the
Government's interest to authorize multiple proposals. If

multiple proposals are authorized, see 14.201-6(s). proposal is acceptable, it shall be so categorized. Otherwise,
(b) Information on delivery or performance requirements it shall be categorized as unacceptable.

may be of assistance to bidders in determining whether or (9) When a technical proposal is found unacceptable

not to submit a proposal and may be included in the request(either initially or after clarification), the contracting officer

The request shall also indicate that the information is notshall promptly notify the offeror of the basis of the determi-

binding on the Government and that the actual delivery ornpation and that a revision of the proposal will not be

performance requirements will be contained in the invita- considered. Upon written request, the contracting officer shall
tion issued under step two. debrief unsuccessful offerors (see 15.1005 and 15.1006).

(c) Upon receipt, the contracting officer shall— .
(1) Safeguard proposals against disclosure to unau- (,h) L_at(_a technical propogals ar'e governed by 15'412',
(i) If it is necessary to discontinue two-step sealed bid-

thorized persons; ) i ) )
(2) Accept and handle data marked in accordance withding, the contracting officer shall include a statement of the
15.413 as provided in that section; and facts and circumstances in the contract file. Each offeror
(3) Remove any reference to price or cost. shall be notified in writing. When step one results in no
(d) The contracting officer shall establish a time period acceptable technical proposal or only one acceptable tech-
for evaluating technical proposals. The period may vary nical proposal, the acquisition may be continued by
with the complexity and number of proposals involved. pegotiation.
However, the evaluation should be completed quickly.
(e)(1) Evaluations shall be bas.ed on the criteria in Fhe 4.503-2  Step two.
request for proposals but not consideration of responsibility

as defined in 9.1, Proposals, shall be categorized as— (a) Sealed bidding procedures shall be followed except

that invitations for bids shall—

(i) Acceptable; ) o
(i) Reasonably susceptible of being made accept- (1) Be issued only to those offerors submitting accept-
able; or able technical proposals in step one;
(iii) Unacceptable. (2) Include the provision prescribed in 14.201-6(t);
(2) Any proposal which modifies, or fails to conform (3) Prominently state that the bidder shall comply

to the essential requirements or specifications of, the requesiyith the specifications and the bidder's technical proposal;
for technical proposals shall be considered nonresponsivgyng
and categorized as unacceptable.

(N(2) The contracting officer may proceed directly with
step two if there are sufficient acceptable proposals to
ensure adequate price competition under step two, and i15'101(a))' i )
further time, effort and delay to make additional proposals ~ (P) The names of firms that submitted acceptable pro-
acceptable and thereby increase competition would not be?osals in step one will be listed in the Commerce Business
in the Government’s interest. If this is not the case, the con-Daily for the benefit of prospective subcontractors (see
tracting officer shall request bidders whose proposals may5.207(a)(2))

PAe PAY DAY A e PAY PAY

(4) Not be synopsized in the Commerce Business
Daily as an acquisition opportunity nor publicly posted (see
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