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FAC 97-15 SUMVARY of | TEMS

Federal Acquisition Grcular (FAC) 97-15 anends the Feder al
Acqui sition Regulation (FAR) as specified bel ow

ltem | —Pollution Control and Clean Air and Water
(FAR Case 97-033)

This final rule anends the FAR to renove Subpart 23.1,
Pol lution Control and Cear Air and Water; the provision at
52.223-1, Gean Air and Water Certification; and the cl ause at
52.223-2, Gean Air and Water. This anmendnent elimnates the
burden on offerors to certify that they do not propose to use a
facility for performance of the contract that is on the
Envi ronnmental Protection Agency’s (EPA) “List of Violating
Facilities.” Contracting officers will use the “GSA List of
Parties Excluded from Federal Procurenment and Nonprocurenent
Prograns” (GSA List) to ensure that they do not award contracts
toineligible offerors. Excluded parties whose ineligibility is
limted by reason of a Cean Air Act (CAA) or O ean Water Act
(CWA) conviction are identified by the facility and conviction
listing, the Cause and Treatnent Code “H annotation, in the GSA
List. Internet access to the GSA List is avail able at
http://ww. epl s. arnet.gov. These FAR changes do not change | ong-
standing policy that a contracting officer cannot award a
contract if performance of the contract would be at a facility
convicted of a CAA or OM violation unless the EPA has certified
that the facility has corrected the cause giving rise to the
convi cti on.

Repl acement pages: Structure iii and iv; 1-3 thru 1-6; 12-7 and
12-8; 23-1 and 23-2; 52-3 and 52-4; 52-129 thru 52-132; 52-132.1
(renoved); Matrix 21 thru Matrix 24.

I[tem Il —Foreign Acquisition (Part 25 Rewrite)
(FAR Case 97-024)

This final rule anends FAR Parts 1, 2, 5, 6, 9, 12, 13, 14,
15, 17, 25, 36, and 52 to clarify policies and procedures
concerning foreign acquisition and to rewite Part 25 in plain
| anguage.

Repl acement pages: Structure v and vi; 1-5 and 1-6; 2-1 thru
2-4; 5-9 and 5-10; 6-7 and 6-8; 9-7 and 9-8; 12-1 thru 12-8; 13-3
and 13-4; 13-7 thru 13-10; 14-5 and 14-6; 14-21 and 14-22; 15-7
and 15-8; 17-5 and 17-6; 19-39 thru 19-42; 25-1 thru 25-18; 25-19
thru 25-21 (added); 36-1 and 36-2; 52-3 and 52-4; 52-37 thru 52-
44. 4; 52-53 thru 52-56; 52-135 thru 52-148; Matrix 7 and Matri x
8; Matrix 11 and Matrix 12; and Matrix 23 thru Matrix 27.



Item 1l —Contract Bundling (Interim
(FAR Case 1997-306) (97-306)

This interimrule anends the FAR to i npl enent Sections 411-
417 of the Small Business Reauthorization Act of 1997. Sections
411-417 anmend Title 15 of the U S. C. to define “contract
bundling,” and to require agencies to avoi d unnecessary bundli ng
that precludes small business participation in the perfornmance of
Federal contracts.

Repl acement pages: 2-1 thru 2-4; 4-5 and 4-6; 5-1 and 5-2; 5-5
and 5-6; 7-1 thru 7-6; 10-1 and 10-2; 15-1 and 15-2; 15-9 thru
15-10; 15-10.1 (added); and 19-3 thru 19-10.

Item | V—Deobl i gati on Authority (FAR Case 99-015)

This final rule revises FAR 4.804-5 and 42.302 to establish
deobl i gati on of excess funds as one of the contract
admni stration functions normally del egated to the contract
admnistration office. In addition, the rule includes editorial
revisions for plain | anguage purposes.

Repl acement pages: 4-1 and 4-2; 4-9 thru 4-12; and
42-3 thru 42-6.

Item V—Transition of the Financial Managenent System
Soft ware Program ( FAR Case 99-602)

This final rule anends the FAR to del ete Subpart 8.9,
Fi nanci al Managenent Systens Software Mandatory Multiple Award
Schedul es Contracts Program

Repl acement pages: Structure i and ii, 8-1 and 8-2; 8-11 and
8-12; 8-13 (renoved); and 39-1 thru 39-3.

[tem VI —Document Availability (FAR Case 99-018)

This final rule anends the Federal Acquisition Regulation
(FAR) at 11.201(d) and 52.211-2 to update how the public may
obtai n Departnent of Defense specifications and standards.

Repl acement pages: 11-3 and 11-4; and 52-29 and 52- 30.

[tem VI —SBA’s 8(a) Business Devel opment Program
(FAR Case 98-011)

The interimrule published as Itemlll of FAC 97-12 is
converted to a final rule without change. The rule inplenents
changes nmade in the Snmall Business Admnistration’ s 8(a) Business
Devel opnment (8(a)BD) Programregul ation, contained in 13 CFR



parts 121, 124, and 134, regarding the eligibility procedures for
adm ssion to the 8(a)BD and contractual assistance prograns.

Repl acement pages: None

Item VIII —Special Sinplified Procedures for Purchases of
Commercial Itenms in Excess of the Sinplified Acquisition
Threshold (FAR Case 99-304)

This final rule anends FAR Subpart 13.5 to inpl enent
Section 806 of the National Defense Authorization Act for Fiscal
Year 2000 (Pub. L. 106-65). Section 806 anends Section 4202(e)
of the dinger-Cohen Act of 1996 (Divisions D and E of Pub. L.
104-106; 110 Stat. 654; 10 U S.C 2304 note) to extend, through
January 1, 2002, the expiration of the test of special sinplified
procedures for purchases of commercial itens greater than the
sinmplified acquisition threshold, but not exceeding $5, 000, 000.

Repl acement page: 13-13.

Item | X—Revi ew of Award Fee Determ nations (Burnside-
Ott) (FAR Case 98-017)

This final rule anends the Federal Acquisition Regulation
(FAR) to inplenment rulings of the United States Court of Appeals
and the United States Court of Federal Cains. The rulings are
that the Contract D sputes Act applies to all disputes arising
under Government contracts, unless a nore specific statute
provi des for other renedies.

Repl acement pages: 16-11 and 16-12; 48-3 and 48-4; 52-101 and
52-102; 52-104.5; 52-147 thru 52-148; 52-148.1 (added); and 52-339
thru 52-346; 52-346.1 (added).

Item X—Nondi spl acement of Qualified Wrkers—€Commerci al
Items (FAR Case 99-600)

This final rule anends FAR 52.212-5(c) to add the cl ause
entitled 52.222-50, Nondisplacenent of Qualified Wrkers, to the
list of clauses that the contracting officer may incorporate by
ref erence when applicabl e.

Repl acement pages: 52-43 thru 52-44.2
Item XI —Techni cal Amendnments

Anendnents are being nmade at sections 2.101, 5.205, 14.201-6,
15. 208, 19.702; 32.503-6; 33.213; 36.104; 42.203, 52.215-1, and

52.228-14, in order to update references and nmake editorial
changes.



Repl acement pages: 2-3 and 2-4; 5-5 and 5-6; 14-5 and 14-6;
15-7 and 15-8; 19-23 and 19-24; 32-25 and 32-26; 33-9 and 33-10;
36-3 and 36-4; 42-3 and 42-4; 52-55 and 52-56; and 52-177 thru
52-180.

Loosel eaf Correction Only

The following correction is made to the | oosel eaf version only
of the FAR

52.236-25 [Corrected]

The introductory text of section 52.236-25 is corrected by
renovi ng paragraphs (a) and (b).

Repl acement page: 52-245.
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FAC 97-15 DECEMBER 27, 1999
PART 2—DEFINITIONS OF WORDSAND TERMS

2.000 Scope of part.

Subpart 2.1—Definitions
2101 Definitions.

Subpart 2.2—Definitions Clause
2.201 Contract clause.

2.000 Scope of part.

This part defines words and terms commonly used in this
regulation. Other terms are defined in the part or subpart
with which they are particularly associated (see the Index
for locations).

Subpart 2.1—Definitions

2.101 Definitions.

As used throughout this regulation, the following words
and terms are used as defined in this subpart unless—

(8) The context in which they are used clearly requires a
different meaning or

(b) A different definition is prescribed for a particular
part or portion of a part.

“Acquisition” means the acquiring by contract with
appropriated funds of supplies or services (including con-
struction) by and for the use of the Federal Government
through purchase or lease, whether the supplies or services
are aready in existence or must be created, developed,
demonstrated, and evaluated. Acquisition begins at the point
when agency needs are established and includes the descrip-
tion of requirements to satisfy agency needs, solicitation
and selection of sources, award of contracts, contract
financing, contract performance, contract administration,
and those technical and management functions directly
related to the process of fulfilling agency needs by contract.

“Affiliates” means associated business concerns or indi-
viduals if, directly or indirectly—

(a) Either one controls or can control the other; or

(b) A third party controls or can control both.

“Agency head” (see “head of the agency”).

“Best value” means the expected outcome of an acquisi-
tion that, in the Government’s estimation, provides the
greatest overall benefit in response to the requirement.

“Bundled contract” means a contract that is entered into
to meet requirements that are consolidated by bundling,
excluding a contract awarded and performed entirely out-
side the United States.

“Bundling” means—

(1) Consolidating two or more requirements for sup-
plies or services, previously provided or performed under
separate smaller contracts, into a solicitation for a single

contract that is likely to be unsuitable for award to a small
business concern due to—

(i) Thediversity, size, or specialized nature of the
elements of the performance specified;

(if) The aggregate dollar value of the anticipated
award;

(iii) The geographical dispersion of the contract
performance sites; or

(iv) Any combination of the factors described in
paragraphs (1)(i), (ii), and (iii) of this definition.

(2) “Separate smaller contract” as used in this defin-
ition, means a contract that has been performed by one or
more small business concerns or that was suitable for award
to one or more small business concerns.

(3) This definition does not apply to a contract that
will be awarded and performed entirely outside of the
United States.

“Commercial component” means any component that is
acommercial item.

“Commercial item” means—

(@) Any item, other than real property, that is of atype
customarily used for nongovernmental purposes and that—

(1) Has been sold, leased, or licensed to the general
public; or

(2) Has been offered for sale, lease, or license to the
genera public;

(b) Any item that evolved from an item described in
paragraph (a) of this definition through advances in tech-
nology or performance and that is not yet available in the
commercial marketplace, but will be available in the com-
mercial marketplace in time to satisfy the delivery
regquirements under a Government solicitation;

(c) Any item that would satisfy a criterion expressed in
paragraphs (a) or (b) of this definition, but for—

(1) Modifications of a type customarily available in
the commercia marketplace; or

(2) Minor modifications of a type not customarily
available in the commercia marketplace made to meet
Federal Government requirements. Minor modifications
means modifications that do not significantly alter the non-
governmental function or essential physical characteristics
of an item or component, or change the purpose of a
process. Factorsto be considered in determining whether a
maodification is minor include the value and size of the mod-
ification and the comparative value and size of the fina
product. Dollar values and percentages may be used as
guideposts, but are not conclusive evidence that a modifica:
tion isminor;

(d) Any combination of items meeting the requirements
of paragraphs (a), (b), (c), or (e) of this definition that are of
atype customarily combined and sold in combination to the
genera public;
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(e) Installation services, maintenance services, repair
services, training services, and other services if such ser-
vices are procured for support of an item referred to in
paragraphs (@), (b), (c), or (d) of this definition, and if the
source of such services—

(1) Offerssuch servicesto the genera public and the
Federal Government contemporaneously and under similar
terms and conditions; and

(2) Offers to use the same work force for providing
the Federal Government with such services as the source
uses for providing such services to the general public;

(f) Services of atype offered and sold competitively in
substantial quantities in the commercial marketplace based
on established catalog or market prices for specific tasks
performed under standard commercial terms and condi-
tions. This does not include services that are sold based on
hourly rates without an established catalog or market price
for a specific service performed,;

(9) Any item, combination of items, or service referred
to in paragraphs (a) through (f), notwithstanding the fact
that the item, combination of items, or serviceis transferred
between or among separate divisions, subsidiaries, or affili-
ates of a contractor; or

(h) A nondevelopmental item, if the procuring agency
determines the item was developed exclusively at private
expense and sold in substantial quantities, on a competitive
basis, to multiple State and local governments.

“Component” means any item supplied to the Federal
Government as part of an end item or of another component.

“Contract” means a mutually binding legal relationship
obligating the seller to furnish the supplies or services
(including construction) and the buyer to pay for them. It
includes al types of commitments that obligate the
Government to an expenditure of appropriated funds and
that, except as otherwise authorized, are in writing. In addi -
tion to bilatera instruments, contracts include (but are not
limited to) awards and notices of awards; job orders or task
letters issued under basic ordering agreements; letter con-
tracts; orders, such as purchase orders, under which the
contract becomes effective by written acceptance or perfor-
mance; and bilateral contract modifications. Contracts do
not include grants and cooperative agreements covered by
31 U.S.C. 6301, et seq. For discussion of various types of
contracts, see Part 16.

“Contract administration office” means an office that
performs—

(a) Assigned postaward functionsrelated to the adminis-
tration of contracts; and

(b) Assigned preaward functions.

“Contracting” means purchasing, renting, leasing, or oth-
erwise obtaining supplies or services from nonfedera
sources. Contracting includes description (but not determi-
nation) of supplies and services required, selection and
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solicitation of sources, preparation and award of contracts,
and all phases of contract administration. It does not include
making grants or cooperative agreements.

“Contracting activity” means an element of an agency
designated by the agency head and delegated broad author-
ity regarding acquisition functions.

“Contracting office’” means an office that awards or exe-
cutes a contract for supplies or services and performs
postaward functions not assigned to a contract administra-
tion office.

“Contracting officer” means a person with the authority
to enter into, administer, and/or terminate contracts and
make related determinations and findings. The term
includes certain authorized representatives of the contract-
ing officer acting within the limits of their authority as
delegated by the contracting officer. “Administrative con-
tracting officer (ACO)"’ refers to a contracting officer who
is administering contracts. “ Termination contracting officer
(TCO)” refersto acontracting officer who is settling termi -
nated contracts. A single contracting officer may be
responsible for dutiesin any or al of these areas. Reference
in this regulation to administrative contracting officer or ter-
mination contracting officer does not—

(8 Require that a duty be performed at a particular
office or activity; or

(b) Restrict in any way a contracting officer in the per-
formance of any duty properly assigned.

“Day” means, unless otherwise specified, acaendar day.

“Delivery order” means an order for supplies placed
against an established contract or with Government sources.

“Electronic commerce” means electronic techniques for
accomplishing business transactions including electronic
mail or messaging, World Wide Web technology, electronic
bulletin boards, purchase cards, eectronic funds transfer,
and electronic data interchange.

“Executive agency” means an executive department, a
military department, or any independent establishment
within the meaning of 5 U.S.C. 101, 102, and 104(1),
respectively, and any wholly owned Government corpora-
tion within the meaning of 31 U.S.C. 9101.

“Facsimile’” means electronic eguipment that communi-
cates and reproduces both printed and handwritten material.
If used in conjunction with a reference to a document; e.g.,
facsimile bid, the terms refers to a document (in the exam-
ple given, a bid) that has been transmitted to and received
by the Government via facsimile.

“Federal Acquisition Computer Network (FACNET)
Architecture” is a Governmentwide system that provides
universal user access, employs nationally and internation-
ally recognized data formats, and allows the electronic data
interchange of acquisition information between the private
sector and the Federal Government. FACNET qualifies as
the single, Governmentwide point of entry pending desig-
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nation by the Administrator of the Office of Federd
Procurement Policy (OFPP).

“Federal agency” means any executive agency or any
independent establishment in the legislative or judicial
branch of the Government (except the Senate, the House of
Representatives, the Architect of the Capitol, and any activ-
ities under the Architect’ s direction).

“Head of the agency” (also called “agency head”) means
the Secretary, Attorney General, Administrator, Governor,
Chairperson, or other chief official of an executive agency,
unless otherwise indicated, including any deputy or assis-
tant chief official of an executive agency; and the term
“authorized representative” means any person, persons, or,
board (other than the contracting officer) authorized to act
for the head of the agency or Secretary.

“Head of the contracting activity” includes the official
who has overall responsibility for managing the contracting
activity.

“Inwriting” or “written” means any worded or numbered
expression which can be read, reproduced, and later com-
municated, and includes electronically transmitted and
stored information.

“Information technology” means any equipment, or
interconnected system(s) or subsystem(s) of equipment, that
is used in the automatic acquisition, storage, manipulation,
management, movement, control, display, switching, inter-
change, transmission, or reception of data or information by
the agency.

(a) For purposes of this definition, equipment is used by
an agency if the equipment is used by the agency directly or
is used by a contractor under a contract with the agency
which—

(1) Requires the use of such equipment; or

(2) Requires the use, to a significant extent, of such
equipment in the performance of a service or the furnishing
of aproduct.

(b) The term “information technology” includes com-
puters, ancillary equipment, software, firmware and similar
procedures, services (including support services), and
related resources.

(c) The term “information technology” does not
include—

(1) Any equipment that is acquired by a contractor
incidental to a contract; or

(2) Any equipment that contains imbedded informa-
tion technology that is used as an integral part of the
product, but the principal function of which is not the acqui-
sition, storage, manipulation, management, movement,
control, display, switching, interchange, transmission, or
reception of data or information. For example, HVAC
(heating, ventilation, and air conditioning) equipment such
as thermostats or temperature control devices, and medical

equipment where information technology is integral to its
operation, are not information technol ogy.

“Major system” means that combination of elements that
will function together to produce the capabilities required to
fulfill amission need. The elements may include hardware,
equipment, software, or any combination thereof, but
exclude construction or other improvements to rea prop-
erty. A system shall be considered a major system if—

(8 The Department of Defense is responsible for the
system and the total expenditures for research, develop-
ment, test, and evaluation for the system are estimated to be
more than $115,000,000 (based on fiscal year 1990 constant
dollars) or the eventual total expenditure for the acquisition
exceeds $540,000,000 (based on fiscal year 1990 constant
dollars);

(b) A civilian agency is responsible for the system and
total expenditures for the system are estimated to exceed
$750,000 (based on fiscal year 1980 constant dollars) or the
dollar threshold for a “major system” established by the
agency pursuant to Office of Management and Budget
Circular A-109, entitted “Major System Acquisitions,”
whichever is greater; or

(c) The system is designated a “major system” by the
head of the agency responsible for the system (10 U.S.C.
2302 and 41 U.S.C. 403).

“Market research” means collecting and analyzing infor-
mation about capabilities within the market to satisfy
agency needs.

“May” denotes the permissive. However, the words “no
person may . . .” mean that no person is required, autho-
rized, or permitted to do the act described.

“Micro-purchase” means an acquisition of supplies or
services (except construction), the aggregate amount of
which does not exceed $2,500, except that in the case of
construction, the limit is $2,000.

“Micro-purchase threshold” means $2,500.

“National defense” means any activity related to pro-
grams for military or atomic energy production or
construction, military assistance to any foreign nation,
stockpiling, or space.

“Nondevelopmental item” means—

(@ Any previously developed item of supply used
exclusively for governmental purposes by a Federal agency,
a State or local government, or a foreign government with
which the United States has a mutual defense cooperation
agreement;

(b) Any item described in paragraph (&) of this defini-
tion that requires only minor modification or modifications
of atype customarily available in the commercial market-
place in order to meet the requirements of the procuring
department or agency; or

(FAC 97-15) 2-3
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(c) Any item of supply being produced that does not
meet the requirements of paragraphs (a) or (b) solely
because the item is not yet in use.

“Offer” means a response to a solicitation that, if
accepted, would bind the offeror to perform the resultant
contract. Responses to invitations for bids (sealed bidding)
are offers called “bids’ or “sealed bids;”” responses to
requests for proposals (negotiation) are offers called “pro-
posals;” responses to requests for quotations (negotiation)
are not offers and are called “quotes.” For unsolicited pro-
posals, see Subpart 15.6.

“Possessions” include the Virgin Islands, Johnston
Island, American Samoa, Guam, Wake Island, Midway
Island, and the Guano Idlands, but does not include Puerto
Rico, leased bases, or trust territories.

“Senior procurement executive” means the individual
appointed pursuant to section 16(3) of the Office of Federal
Procurement Policy Act (41 U.S.C. 414(3)) who is respon-
sible for management direction of the acquisition system of
the executive agency, including implementation of the
unique acquisition policies, regulations, and standards of
the executive agency.

“Shall” denotes the imperative.

“Signature” or “signed’” means the discrete, verifiable
symbol of an individual which, when affixed to a writing
with the knowledge and consent of the individual, indicates
apresent intention to authenticate the writing. Thisincludes
electronic symbols.

“Simplified acquisition procedures’ means the methods
prescribed in Part 13 for making purchases of supplies or
services.

2-4

“Simplified acquisition threshold” means $100,000,
except that in the case of any contract to be awarded and
performed, or purchase to be made, outside the United
States in support of a contingency operation (as defined in
10 U.S.C. 101(a)(13)) or a humanitarian or peacekeeping
operation (as defined in 10 U.S.C. 2302(8) and 41 U.S.C. |
259(d)), the term means $200,000.

“Supplies” means all property except land or interest in
land. It includes (but is not limited to) public works, build-
ings, and facilities; ships, floating equipment, and vessels of
every character, type, and description, together with parts
and accessories; aircraft and aircraft parts, accessories, and
equipment; machine tools; and the ateration or installation
of any of the foregoing.

“Task order” means an order for services placed against
an established contract or with Government sources.

“United States,” when used in a geographic sense, means
the 50 States and the District of Columbia.

Subpart 2.2—Contract Clause

2.201 Contract clause.

The contracting officer shall insert the clause at
52.202-1, Definitions, in solicitations and contracts except
when the contract is not expected to exceed the simplified
acquisition threshold. If the contract is for personal ser-
vices, construction, architect-engineer services, or
dismantling, demolition, or remova of improvements, the
contracting officer shall use the clause with its Alternate I.
Additional definitions may be included, provided they are
consistent with the clause and the FAR.
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(4) Include a means of providing widespread public
notice of acquisition opportunities through the single,
Governmentwide point of entry and a means of responding
to notices or solicitations electronically; and

(5) Comply with nationally and internationally rec-
ognized standards that broaden interoperability and ease the
electronic interchange of information, such as standards
established by the National Institute of Standards and
Technology.

(c) Before using electronic commerce, the agency head
shall ensure that the agency systems are capable of ensuring
authentication and confidentiality commensurate with the
risk and magnitude of the harm from loss, misuse, or unau-
thorized access to or modification of the information.

Subpart 4.6—Contract Reporting

4.600 Scope of subpart.
This subpart prescribes uniform reporting requirements
for the Federal Procurement Data System (FPDS).

4.601 Record requirements.

(a) Each executive agency shall establish and maintain for
aperiod of 5 years acomputer file, by fiscal year, containing
unclassified records of all procurements exceeding $25,000.

(b) With respect to each procurement carried out using
competitive procedures, agencies shall be able to access
from the computer file, as a minimum, the following infor-
mation:

(1) The date of contract award.

(2) Information identifying the source to whom the
contract was awarded.

(3) The property or services obtained by the
Government under the procurement.

(4) Thetotal cost of the procurement.

(5) Those procurements which result in the submis-
sion of a single bid or proposa so that they can be
separately categorized and designated noncompetitive pro-
curements using competitive procedures.

(c) In addition to paragraph (b) of this section with
respect to each procurement carried out using procedures
other than competitive procedures, agencies shall be ableto
access from the computer file—

(1) The reason under Subpart 6.3 for the use of such
procedures; and

(2) The identity of the organization or activity which
conducted the procurement.

(d) In addition to the information described in paragraphs
(b) and (c) of this section, for procurements in excess of
$25,000, agencies shall be able to access information on the
following from the computer file:

(1) Awards to small disadvantaged businesses using
either set-asides or full and open competition.

(2) Awards to business concerns owned and controlled
by women.
(3) The number of offers received in response to a
solicitation.
(4) Task or delivery order contracts.
(5) Contractsfor the acquisition of commercial items.
(e) In addition to the information described in paragraphs
(b), (c), and (d) of this section, agencies must be able to
access information from the computer file to identify bun-
dled contracts with a total contract value, including al
options, exceeding $5,000,000.
(f) Agenices must transmit this information to the
Federal Procurement Data System in accordance with its
procedures.

4.602 Federal Procurement Data System.

(a) The FPDS provides a comprehensive mechanism for
assembling, organizing, and presenting contract placement
data for the Federal Government. Federal agencies report
datato the Federal Procurement Data Center (FPDC), which
collects, processes, and disseminates official statistical data
on Federal contracting. The data provide—

(1) A basis for recurring and specia reports to the
President, the Congress, the General Accounting Office,
Federal executive agencies, and the general public;

(2) Ameans of measuring and assessing the impact of
Federal contracting on the Nation's economy and the extent
to which small, small disadvantaged and women-owned
small business concerns are sharing in Federal contracts; and

(3) Data for other policy and management control
purposes.

(b) The FPDS Reporting Manual provides acomplete list
of reporting and nonreporting agencies and organizations.
This manual (available at no charge from the—

General Services Administration
Federal Procurement Data Center
7th & D Streets, SW

Room 5652

Washington, DC 20407
Telephone (202) 401-1529

FAX (202) 401-1546)

provides the necessary instruction to the data collection
point in each agency as to what data are required and how
often to provide the data.

(c) Data collection points in each agency report data on
SF 279, Federal Procurement Data System (FPDS)—
Individual Contract Action Report, and SF 281, Federa
Procurement Data System (FPDS)—Summary Contract
Action Report ($25,000 or Less), or computer-generated
equivalent. Although the SF 279 and SF 281 are not manda-
tory for use by the agencies, they do provide the mandatory
format for submitting data to the FPDS.
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(d) The contracting officer shall report a Contractor
Identification Number for each successful offeror. A Data
Universal Numbering System (DUNS) number, which is a
nine-digit number assigned by Dun and Bradstreet
Information Services to an establishment, is the Contractor
Identification Number for Federal contractors. The DUNS
number reported must identify the successful offeror’s name
and address exactly as stated in the offer and resultant con-
tract. The contracting officer shall ask the offeror to provide
its DUNS number by using the provision prescribed at
4.603(a). If the successful offeror does not provideits num-
ber, the contracting officer shal contact the offeror and
obtain the DUNS number.

4.603 Solicitation provisions.

(a)(1) The contracting officer shall insert the provision at
52.204-6, Data Universal Numbering System (DUNS)
Number, in solicitations that are expected to result in a
requirement for the generation of an SF 279, Federa
Procurement Data System (FPDS)—Individual Contract
Action Report (see 4.602(c)), or asimilar agency form.

(2) For offerors located outside the United States, the
contracting officer may modify paragraph (c) of the provi-
sion at 52.204-6 to provide the correct phone numbers for
the Dun & Bradstreet offices in the areas from which offer-
ors are anticipated to respond.

(b) The contracting officer shall insert the provision at
52.204-5, Women-Owned Business (Other Than Small
Business), in al solicitations that are not set aside for small
business concerns and that exceed the simplified acquisition
threshold, if the contract is to be performed inside the
United States, itsterritories or possessions, Puerto Rico, the
Trust Territory of the Pacific Islands, or the District of
Columbia

Subpart 4.7—Contractor Records Retention

4.700 Scope of subpart.

This subpart provides policies and procedures for reten-
tion of records by contractors to meet the records review
requirements of the Government. In this subpart, the terms
“contracts’ and “contractors”’ include “subcontracts’ and
“subcontractors.”

4.701 Purpose.

The purpose of this subpart is to generaly describe
records retention requirements and to allow reductions in
the retention period for specific classes of records under
prescribed circumstances.

4,702 Applicability.

(a) This subpart appliesto records generated under con-
tracts that contain one of the following clauses:
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(1) Audit and Records—Sealed Bidding (52.214-26).
(2) Audit and Records—Negotiation (52.215-2).

(b) This subpart is not mandatory on Department of
Energy contracts for which the Comptroller General alows
aternative records retention periods. Apart from this excep-
tion, this subpart applies to record retention periods under
contracts that are subject to Chapter 137, Title 10, U.S.C.,
and the Federal Property and Administrative Services Act of
1949, as amended, 40 U.S.C. 471, et seq.

4.703 Policy.

(a) Except as stated in 4.703(b), contractors shall make
available records, which includes books, documents,
accounting procedures and practices, and other data, regard-
less of type and regardless of whether such items are in
written form, in the form of computer data, or in any other
form, and other supporting evidence to satisfy contract
negotiation, administration, and audit requirements of the
contracting agencies and the Comptroller General for—

(1) 3yearsafter final payment or, for certain records,

(2) The period specified in 4.705 through 4.705-3,
whichever of these periods expires first.

(b) Contractors shall make available the foregoing
records and supporting evidence for alonger period of time
than isrequired in 4.703(a) if—

(1) A retention period longer than that cited in
4.703(a) is specified in any contract clause; or

(2) The contractor, for its own purposes, retains the
foregoing records and supporting evidence for a longer
period. Under this circumstance, the retention period shall
be the period of the contractor’s retention or 3 years after
final payment, whichever period expires first.

(3) The contractor does not meet the original due date
for submission of final indirect cost rate proposals specified
in subparagraph (d)(2) of the clause at 52.216-7, Allowable
Cost and Payment, and subparagraph (c)(2) of the clause at
52.216-13, Allowable Cost and Payment—Facilities. Under
these circumstances, the retention periods in 4.705 shall be
automatically extended one day for each day the proposal is
not submitted after the original due date.

(c) Nothing in this section shall be construed to preclude
a contractor from duplicating or storing original records in
electronic form unless they contain significant information
not shown on the record copy. Origina records need not be
maintained or produced in an audit if the contractor or sub-
contractor provides photographic or electronic images of
the original records and meets the following regquirements:

(1) The contractor or subcontractor has established
procedures to ensure that the imaging process preserves
accurate images of the original records, including signatures
and other written or graphic images, and that the imaging
process is reliable and secure so as to maintain the integrity
of the records.
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5.000 Scope of part.
This part prescribes policies and procedures for publiciz
ing contract opportunities and award information.

5.001 Definition.

“Contracting action,” as used in this part, means an
action resulting in a contract, as defined in Subpart 2.1,
including contract modifications for additional supplies or
services, but not including contract modifications that are
within the scope and under the terms of the contract, such as
contract modifications issued pursuant to the Changes
clause, or funding and other administrative changes.

5.002 Pdlicy.

Contracting officers shall publicize contract actions in
order to—

(a) Increase competition;

(b) Broaden industry participation
Government requirements; and

(c) Assist small business concerns, small disadvantaged
business concerns, and women-owned small business con-
cerns in obtaining contracts and subcontracts.

in  meeting

Subpart 5.1—Dissemination of Information

5.101 Methods of disseminating infor mation.

The Commerce Business Daily (CBD) is the public noti-
fication media by which U.S. Government agenciesidentify
proposed contract actions and contract awards. The CBD is
published in five or six daily editions weekly, as necessary.

(@) Asrequired by the Small Business Act (15 U.S.C.
637(e)) and the Office of Federal Procurement Policy Act
(41 U.SC. 416), contracting officers shall disseminate
information on proposed contract actions as follows—

(1) For proposed contract actions expected to exceed
$25,000, by synopsizing in the Commerce Business Daily
(CBD) (see5.201); and

(2) For proposed contract actions expected to exceed
$10,000, but not expected to exceed $25,000, by displaying
in a public place, including on an electronic bulletin board,
or any other appropriate el ectronic means|ocated at the con-
tracting office issuing the solicitation, an unclassified notice
of the solicitation or a copy of the solicitation satisfying the
regquirements of 5.207(c) and (f). The notice shall include a
statement that all responsible sources may submit a quota
tion which, if timely received, shall be considered by the
agency. Such information shall be posted not later than the
date the solicitation is issued, and shall remain posted for at
least 10 days or until after quotations have been opened,
whichever is later.

(i) If solicitations are posted in lieu of anotice, var-
ious methods of satisfying the requirements of 5.207(c) and
(f) may be employed. For example, the requirements for
5.207(c) and (f) may be met by stamping the solicitation, by
a cover sheet to the solicitation, or by placing a genera
statement in the display room.

(if) The contracting officer need not comply with
the display requirements of this section when the exemp-
tions at 5.202(a)(1), (a)(4) through (8)(9), or (a)(11) apply,
when oral or FACNET solicitations are used, or when pro-
viding access to a notice of proposed contract action
through the single, Governmentwide point of entry and the
notice permits the public to respond to the solicitation elec-
tronicaly.
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(iii) Contracting officers shall post solicitations
expected to exceed $25,000 if required by agency regulations.
(iv) Electronic posting of requirements in a place
accessible by the genera public at the Government ingtallation
may be used to satisfy the public display requirement.
Contracting offices using eectronic systems for public posting
that are not accessible outside the installation shall periodi-
cally publicize the methods for accessing such information.
(b) In addition, one or more of the following methods
may be used:

(1) Preparing periodic handouts listing proposed con-
tracts, and displaying them asin 5.101(a)(2).

(2) Assisting local trade associations in disseminating
information to their members.

(3) Making brief announcements of proposed con-
tracts to newspapers, trade journals, magazines, or other
mass communication media for publication without cost to
the Government.

(4) Placing paid advertisements in newspapers or other
communications media, subject to the following limitations:

(i) Contracting officers shall place paid advertise-
ments of proposed contracts only when it is anticipated that
effective competition cannot be obtained otherwise (see
5.205(d)).

(i) Contracting officers shall not place advertise-
ments of proposed contracts in a newspaper published and
printed in the District of Columbia unless the supplies or
services will be furnished, or the labor performed, in the
District of Columbia or adjoining counties in Maryland or
Virginia (44 U.S.C. 3701).

(iii) Advertisements published in newspapers must
be under proper written authority in accordance with 44
U.S.C. 3702 (see 5.502(a)).

5.102 Availability of solicitations.
(a) The contracting officer shall—

(1) Maintain a reasonable number of copies of solici-
tations publicized in the CBD, including specifications and
other pertinent information (upon request, potential sources
not initially solicited shall be mailed or provided copies of
solicitations, if available);

(2) Provide copies of a solicitation issued under other
than full and open competition to firms requesting copies
that were not initially solicited, but only after advising the
requester of the determination to limit the solicitation to a
specified firm or firms as authorized under Part 6;

(3) Provide copies on a “first-come-first-served”
basis, for pickup at the contracting office, to publishers,
trade associations, information services, and other members
of the public having a legitimate interest (for construction,
see 36.211); and

(4) In addition to the methods of disseminating pro-
posed contract information in 5.101(a) and (b), provide,
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upon request to small business concerns, as required by 15
U.S.C. 637(b)—

(i) A copy of the solicitation and specifications. In
the case of solicitations disseminated by electronic data
interchange, solicitations may be furnished directly to the
electronic address of the small business concern;

(i) The name and telephone number of an
employee of the contracting office to answer questions on
the solicitation; and

(iii) Adeguate citations to each applicable major
Federal law or agency rule with which small business con-
cerns must comply in performing the contract.

(5) Retain a copy of the solicitation and other docu-
ments for review by and duplication for those requesting
copies after the initial number of copiesis exhausted.

(6) Agencies may require payment of a fee, not
exceeding the actual cost of duplication, for a copy of the
solicitation documents.

(7) If electronic commerce is employed in the solici-
tation process, availability of the solicitation may be limited
to the electronic medium.

(b) This section 5.102 applies to classified contracts to
the extent consistent with agency security requirements (see
5.202(a)(1)).

Subpart 5.2—Synopses of Proposed Contract
Actions

5201 General.

(&) As required by the Small Business Act (15 U.S.C.
637(e)) and the Office of Federal Procurement Policy Act
(41 U.S.C. 416), agencies shall furnish for publication in the
Commerce Business Daily (CBD) notices of proposed con-
tract actions as specified in paragraph (b) of this section.

(b) For acquisitions of supplies and services other than
those covered by the exceptionsin 5.202, and special situa-
tionsin 5.205, the contracting officer shall transmit a notice
to the CBD (synopsis) (see 5.207) for each proposed—

(1) Contract actions meeting the thresholds in
5.101(a)(1);

(2) Effort to locate private commercial sources for
cost comparison purposes under OMB Circular A-76 (see
5.205(¢e));

(3) Madification to an existing contract for additional
supplies or services that meets the thresholds in 5.101(a)(1);
or

(4) Contract action in any amount when advantageous
to the Government.

(c) The primary purposes of the CBD notice are to
improve small business access to acquisition information
and enhance competition by identifying contracting and
subcontracting opportunities.

(d) Subscriptions to the CBD must be placed with the—
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business fairs, long-range procurement estimates, pre-
bid/pre-proposal conferences, meetings, and the availability
of draft solicitations or draft specifications for review.
Specia notices shall be transmitted to the CBD in accor-
dance with 5.207.

(1) General. Use conventional typing with upper and
lower case letters, standard punctuation, and commonly
used abbreviations.

(2) Spacing. Begin lines in the text, except paragraph
beginnings, flush with the left margin. Use double-spaced
lines. Begin paragraphs five spaces from the left margin.

(3) Contracting office and address. Begin the name,
address, and telephone number of the contracting office on
thefirst line of the text. Do not abbreviate except for names
of states. The address shall include an attention phrase that
identifies the person(s) to contact for further information.

(4) Description of the matter being announced. Include
aclear, complete description of the matter to be published.

(d) Architect-engineering services. Contracting officers
shall publish notices of intent to contract for architect-engi-
neering services as follows:

(1) Except when exempted by 5.202, contracting offi-
cers shall synopsize each proposed contract action for
which the total fee (including phases and options) is
expected to exceed $25,000. Reference shall be madeto the
appropriate CBD Numbered Note.

(2) When the total fee is expected to exceed $10,000
but not exceed $25,000, the contracting officer shall comply
with 5.101(a)(2). When the proposed contract action is not
required to be synopsized under subparagraph (d)(1) of this
section, the contracting officer shall display a notice of the
solicitation or a copy of the solicitation in a public place at
the contracting office. Other optional publicizing methods
are authorized in accordance with 5.101(b).

(e) Effort to locate commercial sources under OMB
Circular A-76. When determining the availability of com-
mercial sources under the procedures prescribed in Subpart
7.3 and OMB Circular A-76, the contracting officer shall
not arrive a a conclusion that there are no commercia
sources capable of providing the required supplies or ser-
vices until publicizing the requirement in the CBD at least
three timesin a 90 calendar-day period, with a minimum of
30 calendar days between each. When necessary to meet an
urgent requirement, this may be limited to a total of two
publicationsin the CBD in a 30 calendar-day period, with a
minimum of 15 calendar days between each.

(f) Section 8(a) competitive acquisition. When a
national buy requirement is being considered for competi-
tive acquisition limited to eligible 8(a) concerns under
Subpart 19.8, the contracting officer shall transmit a synop-
sisof the proposed contract action to the CBD in accordance
with 5.207. The synopsis may be transmitted to the CBD
concurrent with submission of the agency offering (see

19.804-2) to the Small Business Administration (SBA).
The synopsis should aso include information—

(1) Advising that the acquisition is being offered for
competition limited to eligible 8(a) concerns;

(2) Specifying the Standard Industrial Classification
(SIC) code;

(3) Advising that eigibility to participate may be
restricted to firms in either the developmental stage or the
developmental and transitional stages; and

(4) Encouraging interested 8(a) firmsto request a
copy of the solicitation as expeditiously as possible since the
solicitation will be issued without further notice upon SBA
acceptance of the requirement for the section 8(a) program.

5.206 Notices of subcontracting opportunities.

(@ Thefollowing entities may use a CBD notice to seek
competition for subcontracts, to increase participation by
small, small disadvantaged, and women-owned small busi-
ness firms, and to meet established subcontracting plan goals:

(1) A contractor awarded a contract exceeding
$100,000 that is likely to result in the award of any subcon-
tracts.

(2) A subcontractor or supplier, at any tier, under a
contract exceeding $100,000, that has a subcontracting
opportunity exceeding $10,000.

(b) The notices must describe—

(1) The business opportunity, following the standard
CDB format for items 7, 10, 11, and 17 in 5.207(b)(4);

(2) Any prequalification requirements; and

(3) Whereto obtain technical data needed to respond
to the requirement.

5.207 Preparation and transmittal of synopses.

(a) Transmittal. Contracting officers shall transmit syn-
opses of actions identified under 5.101 to the Commerce
Business Daily by the most expeditious and reliable means
available.

(1) Electronic transmission. All synopses transmitted
by electronic means shall be in ASCII Code. Contact your
agency's communications center for the appropriate trans-
mission instructions or services.

(2) Hard copy transmission. When electronic trans-
mission is not feasible, synopses should be sent to the CBD
viamail or other physical delivery of hard copy and should
be addressed to:

Commerce Business Daily

U.S. Government Printing Office
PO Box 77880

Washington, DC 20013-8880.

(b) Format. The contracting officer shall prepare the syn-
opsis in the following style and format to assure timely
processing of the synopsis by the Commerce Business
Daily.

5-5




5.207

FEDERALACQUISITION REGULATION

(1) General. Format for all synopses shal employ
conventional typing with abbreviations, capitalization, and
punctuation all grammatically correct. Each synopsis shall
include all 17 format items. Do not include the title for the
format item.

(2) Spacing. Begin each lineflush left and use double
spaced lines between each format item. If more than one
synopsis is to be sent at one time, separate each synopsis
with four line spaces and begin each synopsis with format
item number 1.

(3) Abbreviations. Minimize abbreviations or
acronyms to commonly recoghized abbreviations.

(4) Sandard format. Prepare each synopsisin the fol-
lowing format. Begin each format item with the number of
the item followed by a period (e.g., 1.). Then make two
spaces after the period. Next, type the appropriate information
for each format. Then conclude each format item with two
exclamation points (i.e., !'). Conclude each complete synop-
sis, following format item 17, with five asterisks (i.e., *****),

FORMAT ITEM AND EXPLANATION/DESCRIPTION OF
ENTRY

1. Action Code. (A single alphabetic character denoting
the specific action related in the synopsis. Choices are lim-
ited to the following: P=Presolicitation Notice/Procurement;
A=Award announcement; M=Modification of a previously
announced procurement action (a correction to a previous
CBD announcement); R=Sources Sought (includes A-76 ser-
vices and architect-engineer contracts). If none of the
standard codes apply, enter “N/A”.)

2. Date. (Date on which the synopsisis transmitted to the
CBD for publication. Use a four digit number indicating
month in two digits and date in two digits (MMDD). All
four spaces must be used with preceding O for months
January thru September. Format: 0225 for February 25.)

3. Year. (Two numeric digits denoting the calendar year
of the synopsis. Format 85: for 1985.)

4. Government Printing Office (GPO) Billing Account
Code. (The originating office's account number used by the
GPO for billing and collection purposes. Thefield lengthis
nine alpha-numeric characters. The first three characters
entered are “ GPO” and then the following six characters are
the numeric account number. Agencies should contact the
GPO's Office of Comptroller for additional information.
Enter N/Aif an account number has not been assigned.)

5. Contracting Office Zip Code. (The geographic zip
code for the contracting office. Up to nine characters may be
entered. When using a nine digit zip code, separate the first
five digits and the last four digits with a dash. Format:
00000-0000.)

6. Classification Code. (Service or supply code number;
see 5.207(g). Each synopsis shall classify the contemplated
contract action under the one classification code which most
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closely describes the acquisition. If the action isfor amulti-
plicity of goods and/or services, the preparer should select
the one category best describing the overall acquisition
based upon value. Inclusion of more than one classification
code, or failure to include a classification code, will result in
rejection of the synopsis by the Commerce BusinessDaily.)

7. Contracting Office Address. (The complete name and
address of the contracting office. Field length is open, but gen-
erally not expected to exceed 90 apha-numeric characters.)

8. Subject. (Insert classification code for ITEM 6, and a
brief title description of services, supplies, or project
required by the agency. This will appear in the CBD as the
bold faced title in the first line of the description.) (200
character spaces available.)

9. Proposed Solicitation Number. (Agency number for
control, tracking, identification. For solicitations; if not a
solicitation, enter N/A.)

10. Opening/Closing Response Date. (For solicitations;
if not a solicitation, enter N/A. Issuing agency deadline for
receipt of bids, proposals or responses. Use a six digit date.
Format: MMDDY'Y . Explanation may appear in text of syn-
opsisin Item 17.)

11. Contact Point/Contracting Officer. (Include name
and telephone number of contact. Also include name and
telephone number of contracting officer if different. This
will appear as the first item of information in the published
entry. This entry may be alpha-numeric and up to 320 char-
acter blocksin length.)

12. Contract Award and Solicitation Number. (For
awards; if not an award, enter N/A. The award, solicitation
or project reference number assigned by the agency to pro-
vide a reference for bidders/subcontractors. Two hundred
character spaces available for apha-numeric entries.)

13. Contract Award Dollar Amount. (For awards; if not
an award, enter N/A. A ten digit numeric field. Enter whole
dollars only. Output will be preceded by a dollar sign ($).)

14. Contract Line Item Number. (For awards as desired;
if not an award, enter N/A. The alpha-numeric field with
dashes and slashes may not exceed 32 spaces. If sufficient
space is not available, enter N/Aand insert the contract line
item number(s) in format item 17.)

15. Contract Award Date. (For awards; if not an award,
enter N/A. A six digit entry showing the date the award is
made or the contract let. Format: MMDDY'Y .)

16. Contractor. (For awards; if not an award, enter N/A.
Name and address of successful offeror. Four hundred char-
acter spaces allowed for full identification.)

17. Description. (Enter a clear and concise description of
the action. The description may not exceed 12,000 textual
characters (approximately 3-1/2 single spaced pages). The
suggested sequence of the content and items for inclusion in
the description are contained in 5.207(c). Insert N/A when
synopsizing awards.)
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7.105 Contents of written acquisition plans.
7.106 Additional requirements for major systems.
7.107 Additional regquirements for acquisitions involving

bundling of contract requirements.

Subpart 7.2—Planning for the Purchase of Suppliesin
Economic Quantities
7.200 Scope of subpart.
7.201 [Reserved]
7.202 Policy.
7.203 Solicitation provision.
7.204 Responsihilities of contracting officers.

Subpart 7.3—Contractor Versus Government Performance
7.300 Scope of subpart.
7.301 Palicy.
7.302 General.
7.303 Determining availability of private commercial

sources.
7.304 Procedures.
7.305 Solicitation provisions and contract clause.

7.306 Evaluation.
7.307 Appeals.

Subpart 7.4—Equipment Lease or Purchase
7.400 Scope of subpart.
7.401 Acquisition considerations.
7.402 Acquisition methods.
7.403 Genera Services Administration assistance.
7.404 Contract clause.

Subpart 7.5—Inherently Governmental Functions
7.500 Scope of subpart.
7.501 Definition.
7.502 Applicability.
7.503 Palicy.

7.000 Scope of part.

This part prescribes policies and procedures for—

(a) Developing acquisition plans;

(b) Determining whether to use commercia or
Government resources for acquisition of supplies or ser-
vices;

(c) Deciding whether it is more economical to lease
equipment rather than purchase it; and

(d) Determining whether functions are inherently
governmental.

Subpart 7.1—Acquisition Plans

7.101 Definitions.

“Acquisition planning” means the process by which the
efforts of al personnel responsible for an acquisition are
coordinated and integrated through a comprehensive plan
for fulfilling the agency need in atimely manner and at a
reasonable cost. It includes developing the overal strategy
for managing the acquisition.

“Acquisition streamlining,” as used in this subpart,
means any effort that results in more efficient and effective
use of resources to design and develop, or produce quality
systems. This includes ensuring that only necessary and
cost-effective requirements are included, at the most appro-
priate time in the acquisition cycle, in solicitations and
resulting contracts for the design, development, and pro-
duction of new systems, or for modifications to existing
systems that involve redesign of systems or subsystems.

“Design-to-cost” is a concept that establishes cost ele-
ments as management goals to achieve the best balance
between life-cycle cost, acceptable performance, and sched-
ule. Under this concept, cost is a design constraint during
the design and development phases and a management dis-
cipline throughout the acquisition and operation of the
system or equipment.

“Life-cycle cost” meansthetotal cost to the Government
of acquiring, operating, supporting, and (if applicable) dis-
posing of the items being acquired.

“Planner,” as used in this subpart, means the designated
person or office responsible for developing and maintaining
awritten plan, or for the planning function in those acquisi-
tions not requiring a written plan.

7.102 Policy.

(a) Agencies shall perform acquisition planning and con
duct market research (see Part 10) for al acquisitions in
order to promote and provide for—

(1) Acquisition of commercia items or, to the extent
that commercia items suitable to meet the agency's needs
are not available, nondevelopmental items, to the maximum
extent practicable (10 U.S.C. 2377 and 41 U.S.C. 251, et
seq.); and

(2) Full and open competition (see Part 6) or, when
full and open competition isnot required in accordance with
Part 6, to obtain competition to the maximum extent practi-
cable, with due regard to the nature of the supplies or
services to be acquired (10 U.S.C. 2301(a)(5) and 41 U.S.C.
253a(a)(1)).

(b) This planning shall integrate the efforts of all person-
nel responsible for significant aspects of the acquisition.
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The purpose of this planning is to ensure that the
Government meets its needs in the most effective, econom-
ical, and timely manner. Agencies that have a detailed
acquisition planning system in place that generally meets
the requirements of 7.104 and 7.105 need not revise their
system to specifically meet all of these requirements.

7.103 Agency-head responsibilities.

The agency head or adesignee shall prescribe procedures
for—

(a) Promoting and providing for full and open competi-
tion (see Part 6) or, when full and open competition is not
required in accordance with Part 6, for obtaining competi-
tion to the maximum extent practicable, with due regard to
the nature of the supplies and services to be acquired
(10 U.S.C. 2301(a)(5) and 41 U.S.C. 253a(a)(1)).

(b) Encouraging offerors to supply commercial items, or
to the extent that commercial items suitable to meet the
agency needs are not available, nondevelopmental itemsin
response to agency solicitations (10 U.S.C. 2377 and 41
U.S.C. 251, et seq.); and

(c) Ensuring that acquisition planners address the
reguirement to specify needs, develop specifications, and to
solicit offers in such a manner to promote and provide for
full and open competition with due regard to the nature of
the supplies and services to be acquired (10 U.S.C.
2305(a)(1)(A) and 41 U.S.C. 253a(a)(1)). (See Part 6 and
10.002.)

(d) Establishing criteria and thresholds at which increas-
ingly greater detail and formality in the planning processis
required as the acquisition becomes more complex and
costly, specifying those cases in which a written plan shall
be prepared.

(e) Writing plans either on a system basis or on an indi-
vidual contract basis, depending upon the acquisition.

(f) Ensuring that the principles of this subpart are used,
as appropriate, for those acquisitions that do not require a
written plan as well as for those that do.

(g) Designating planners for acquisitions.

(h) Reviewing and approving acquisition plans and revi-
sions to these plans.

(i) Establishing criteria and thresholds at which design-
to-cost and life-cycle-cost techniques will be used.

() Establishing standard acquisition plan formats, if
desired, suitable to agency needs; and

(k) Waiving requirements of detail and formality, as nec-
essary, in planning for acquisitions having compressed
delivery or performance schedules because of the urgency
of the need.

(I Assuring that the contracting officer, prior to con-
tracting, reviews:

(1) The acquisition history of the supplies and ser-
vices, and
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(2) A description of the supplies, including, when nec-
essary for adequate description, a picture, drawing,
diagram, or other graphic representation.

(m) Ensuring that agency planners include use of the
metric system of measurement in proposed acquisitions in
accordance with 15 U.S.C. 205b (see 11.002(b)) and agency
metric plans and guidelines.

(n) Ensuring that agency planners specify needs and
develop plans, drawings, work statements, specifications, or
other product descriptions promoting the use of environ-
mentally preferable and energy-efficient products and
services (e.g., promoting energy conservation and the use of
recovered material content and the elimination or reduction
of ozone-depleting substances usage), and that these are
considered in the evaluation and award of contracts, as
appropriate (see Part 23).

(0) Making a determination, prior to issuance of a solic-
itation for advisory and assistance services involving the
analysis and evaluation of proposals submitted in response
to a solicitation, that a sufficient number of covered person-
nel with the training and capability to perform an evaluation
and analysis of proposals submitted in response to a solici-
tation are not readily available within the agency or from
another Federal agency in accordance with the guidelines at
37.204.

(p) Ensuring that no purchase request is initiated or con-
tract entered into that would result in the performance of an
inherently governmental function by a contractor and that
all contracts are adequately managed so as to ensure effec-
tive officia control over contract performance.

(q) Ensuring that knowledge gained from prior acquisi-
tions is used to further refine requirements and acquisition
strategies. For services, greater use of performance-based
contracting methods and, therefore, fixed-price contracts
(see 37.602-5) should occur for follow-on acquisitions.

(r) Ensuring that acquisition planners, to the maximum
extent practicable—

(1) Structure contract reguirements to facilitate com-
petition by and among small business concerns; and

(2) Avoid unnecessary and unjustified bundling that
precludes small business participation as contractors (see
7.107) (15 U.S.C. 631())).

7.104 General procedures.

(8 Acquisition planning should begin as soon as the
agency need isidentified, preferably well in advance of the
fiscal year in which contract award is necessary. In devel-
oping the plan, the planner shall form a team consisting of
al those who will be responsible for significant aspects of
the acquisition, such as contracting, fiscal, legal, and tech-
nical personnel. The planner should review previous plans
for similar acquisitions and discuss them with the key per-
sonnel involved in those acquisitions. At key dates specified
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in the plan or whenever significant changes occur, and no
less often than annually, the planner shall review the plan
and, if appropriate, reviseit.

(b) Requirements and logistics personnel should avoid
issuing requirements on an urgent basis or with unrealistic
delivery or performance schedules, since it generaly
restricts competition and increases prices. Early in the plan-
ning process, the planner should consult requirements and
logistics personnel who determine type, quality, quantity,
and delivery requirements.

(c) The planner shall coordinate with and secure the con-
currence of the contracting officer in al acquisition
planning. If the plan proposes using other than full and open
competition, the plan shall also be coordinated with the cog-
nizant competition advocate.

7.105 Contents of written acquisition plans.

In order to facilitate attainment of the acquisition objec-
tives, the plan must identify those milestones at which
decisions should be made (see subparagraph (b)(18) of this
section). The plan shall address al the technical, business,
management, and other significant considerations that will
control the acquisition. The specific content of plans will
vary, depending on the nature, circumstances, and stage of
the acquisition. In preparing the plan, the planner shall fol-
low the applicable instructions in paragraphs (a) and (b) of
this section, together with the agency’s implementing pro-
cedures. Acquisition plans for service contracts shal
describe the strategies for implementing performance-based
contracting methods or shall provide rationale for not using
those methods (see Subpart 37.6).

(& Acquisition background and objectives—(1)
Satement of need. Introduce the plan by a brief statement
of need. Summarize the technical and contractual history of
the acquisition. Discuss feasible acquisition alternatives,
the impact of prior acquisitions on those alternatives, and
any related in-house effort.

(2) Applicable conditions. State all significant condi-
tions affecting the acquisition, such as—

(i) Requirements for compatibility with existing or
future systems or programs; and

(it) Any known cost, schedule, and capability or
performance constraints.

(3) Cost. Set forth the established cost goals for the
acquisition and the rationale supporting them, and discuss
related cost concepts to be employed, including, as appro-
priate, the following items:

(i) Life-cycle cost. Discuss how life-cycle cost will
be considered. If it is not used, explain why. If appropriate,
discuss the cost model used to develop life-cycle-cost esti-
mates.

(ii) Design-to-cost. Describe the design-to-cost
objective(s) and underlying assumptions, including the

rationale for quantity, learning-curve, and economic adjust-
ment factors. Describe how objectives are to be applied,
tracked, and enforced. Indicate specific related solicitation
and contractual requirements to be imposed.

(iii) Application of should-cost. Describe the
application of should-cost analysis to the acquisition (see
15.407-4).

(4) Capability or performance. Specify the required
capabilities or performance characteristics of the supplies or
the performance standards of the services being acquired
and state how they are related to the need.

(5) Delivery or performance-period requirements.
Describe the basis for establishing delivery or performance-
period requirements (see Subpart 11.4). Explain and provide
reasons for any urgency if it resultsin concurrency of devel-
opment and production or constitutes justification for not
providing for full and open competition.

(6) Trade-offs. Discuss the expected consequences of
trade-offs among the various cost, capability or perfor-
mance, and schedule goals.

(7) Risks. Discuss technical, cost, and schedule risks
and describe what efforts are planned or underway to reduce
risk and the consequences of failureto achieve goals. If con-
currency of development and production is planned, discuss
its effects on cost and schedule risks.

(8) Acquisition streamlining. If specifically desig-
nated by the requiring agency as a program subject to
acquisition streamlining, discuss plans and procedures to—

(i) Encourage industry participation by using draft
solicitations, presolicitation conferences, and other means
of stimulating industry involvement during design and
development in recommending the most appropriate appli-
cation and tailoring of contract requirements;

(i) Select and tailor only the necessary and cost-
effective requirements; and

(iii) State the timeframe for identifying which of
those specifications and standards, originally provided for
guidance only, shall become mandatory.

(b) Plan of action—(1) Sources. Indicate the prospective
sources of supplies or services that can meet the need.
Consider required sources of supplies or services (see Part
8). Include consideration of small business, HUBZone
small business, small disadvantaged business, and women-
owned small business concerns (see Part 19), and the impact
of any bundling that might affect their participation in the
acquisition (see 7.107) (15 U.S.C. 644(e)). Address the
extent and results of the market research and indicate their
impact on the various elements of the plan (see Part 10).

(2) Competition. (i) Describe how competition will be
sought, promoted, and sustained throughout the course of
the acquisition. If full and open competition is not contem-
plated, cite the authority in 6.302, discuss the basis for the
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application of that authority, identify the source(s), and dis-
cuss why full and open competition cannot be obtained.

(it) Identify the major components or subsystems.
Discuss component breakout plans relative to these major
components or subsystems. Describe how competition will
be sought, promoted, and sustained for these components or
subsystems.

(iii) Describe how competition will be sought, pro-
moted, and sustained for spares and repair parts. |dentify the
key logistic milestones, such as technical data delivery
schedules and acquisition method coding conferences, that
affect competition.

(iv) When effective subcontract competition is
both feasible and desirable, describe how such subcontract
competition will be sought, promoted, and sustained
throughout the course of the acquisition. Identify any
known barriers to increasing subcontract competition and
address how to overcome them.

(3) Source-selection procedures. Discuss the source-
selection procedures for the acquisition, including the
timing for submission and evaluation of proposals, and the
relationship of evaluation factors to the attainment of the
acquisition objectives (see Subpart 15.3).

(4) Contracting considerations. For each contract
contemplated, discuss contract type selection (see Part 16);
use of multiyear contracting, options, or other special con-
tracting methods (see Part 17); any special clauses, special
solicitation provisions, or FAR deviations required (see
Subpart 1.4); whether sealed bidding or negotiation will be
used and why; whether equipment will be acquired by lease
or purchase (see Subpart 7.4) and why; and any other con-
tracting considerations.

(5) Budgeting and funding. Include budget esti-
mates, explain how they were derived, and discuss the
schedule for obtaining adequate funds at the time they are
required (see Subpart 32.7).

(6) Product or service descriptions. Explain the
choice of product or service description types (including
performance-based contracting descriptions) to be used in
the acquisition.

(7) Priorities, allocations, and allotments. When
urgency of the requirement dictates a particularly short
delivery or performance schedule, certain priorities may
apply. If so, specify the method for obtaining and using pri-
orities, allocations, and allotments, and the reasons for them
(see Subpart 11.6).

(8) Contractor versus Government performance.
Address the consideration given to OMB Circular No. A-76
(see Subpart 7.3).

(9) Inherently governmental functions. Addressthe
consideration given to OFPP Policy Letter 92-1 (see
Subpart 7.5).
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(10) Management information requirements. Discuss,
as appropriate, what management system will be used by
the Government to monitor the contractor’s effort.

(11) Make or buy. Discuss any consideration given to
make-or-buy programs (see 15.407-2).

(12) Test and evaluation. To the extent applicable,
describe the test program of the contractor and the
Government. Describe the test program for each major
phase of a major system acquisition. If concurrency is
planned, discuss the extent of testing to be accomplished
before production release.

(13) Logistics considerations. Describe—

(i) The assumptions determining contractor or
agency support, both initially and over the life of the acqui-
sition, including consideration of contractor or agency
maintenance and servicing (see Subpart 7.3) and distribu-
tion of commercial items;

(if) The reliability, maintainability, and quality
assurance requirements, including any planned use of war-
ranties (see Part 46);

(iii) The requirements for contractor data (includ-
ing repurchase data) and data rights, their estimated cost,
and the use to be made of the data (see Part 27); and

(iv) Standardization concepts, including the neces-
sity to designate, in accordance with agency procedures,
technical equipment as “standard” so that future purchases
of the equipment can be made from the same manufacturing
source.

(14) Government-furnished property. Indicate any
property to be furnished to contractors, including material
and facilities, and discuss any associated considerations,
such asitsavailability or the schedulefor its acquisition (see
Part 45).

(15) Government-furnished information. Discuss any
Government information, such as manuals, drawings, and
test data, to be provided to prospective offerors and con-
tractors.

(16) Environmental and energy conservation objec -
tives. Discuss al applicable environmental and energy
conservation objectives associated with the acquisition (see
Part 23), the applicability of an environmental assessment
or environmental impact statement (see 40 CFR 1502), the
proposed resolution of environmental issues, and any envi-
ronmentally-related requirements to be included in
solicitations and contracts.

(17) Security considerations. For acquisitions dealing
with classified matters, discuss how adequate security will
be established, maintained, and monitored (see Subpart
4.4).

(18) Contract administration. Describe how the con-
tract will be administered. In contracts for services, include
how inspection and acceptance corresponding to the work
statement’ s performance criteriawill be enforced.
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(19) Other considerations. Discuss, as applicable,
standardization concepts, the industrial readiness program,
the Defense Production Act, the Occupational Safety and
Health Act, foreign sales implications, and any other mat-
ters germane to the plan not covered elsewhere.

(20) Milestones for the acquisition cycle Addressthe
following steps and any others appropriate:

Acquisition plan approval.

Statement of work.

Specifications.

Data requirements.

Completion of acquisition-package preparation.

Purchase request.

Justification and approval for other than full and open
competition where applicable and/or any required D&F
approval.

I ssuance of synopsis.

I ssuance of solicitation.

Evaluation of proposals, audits, and field reports.

Beginning and completion of negotiations.

Contract preparation, review, and clearance.

Contract award.

(21) Identification of participants in acquisition plan
preparation. List the individuals who participated in
preparing the acquisition plan, giving contact information
for each.

7.106 Additional requirementsfor major systems.

(a) In planning for the solicitation of amajor system (see
Part 34) development contract, planners shall consider
requiring offerors to include, in their offers, proposals to
incorporate in the design of a major system—

(2) Itemswhich are currently available within the sup-
ply system of the agency responsible for the magjor system,
available elsawhere in the national supply system, or com-
mercially available from more than one source; and

(2) Items which the Government will be able to
acquire competitively in the future if they are likely to be
needed in substantial quantities during the system’s service
life.

(b) In planning for the solicitation of amajor system (see
Part 34) production contract, planners shall consider requir-
ing offerorsto include, in their offers, proposals identifying
opportunities to assure that the Government will be able to
obtain, on a competitive basis, items acquired in connection
with the system that are likely to be acquired in substantial
quantities during the service life of the system. Proposals
submitted in response to such requirements may include the
following:

(1) Proposals to provide the Government the right to
use technical data to be provided under the contract for
competitive future acquisitions, together with the cost to the
Government, if any, of acquiring such technical dataand the
right to use such data.

(2) Proposals for the qualification or development of
multiple sources of supply for competitive future acquisi-
tions.

(¢) In determining whether to apply paragraphs (a) and
(b) of this section, planners shall consider the purposes for
which the system is being acquired and the technol ogy nec-
essary to meet the system’s required capabilities. If such
proposals are required, the contracting officer shall consider
them in evaluating competing offers. In noncompetitive
awards, the factors in paragraphs (a) and (b) of this section,
may be considered by the contracting officer as objectives
in negotiating the contract.

7.107  Additional requirements for acquisitions
involving bundling of contract requirements.

(@ Bundling may provide substantial benefits to the
Government. However, because of the potential impact on
small business participation, the head of the agency must
conduct market research to determine whether bundling is
necessary and justified (15 U.S.C. 644(e)(2)). Market
research may indicate that bundling is necessary and justi-
fied if an agency would derive measurably substantial
benefits (see 10.001(a)(2)(iv) and (a8)(3)(vi)).

(b) Measurably substantial benefits may include, indi-
vidually or in any combination or aggregate, cost savings or
price reduction, quality improvements that will save time or
improve or enhance performance or efficiency, reductionin
acquisition cycle times, better terms and conditions, and any
other benefits. The agency must quantify theidentified ben-
efits and explain how their impact would be measurably
substantial. Except as provided in paragraph (d) of this sec-
tion, the agency may determine bundling to be necessary
and justified if, as compared to the benefits that it would
derive from contracting to meet those requirements if not
bundled, it would derive measurably substantial benefits
equivalent to—

(1) Ten percent of the estimated contract value
(including options) if the value is $75 million or less; or

(2) Five percent of the estimated contract value
(including options) if the value exceeds $75 million.

(c) Without power of delegation, the service acquisition
executive for the military departments, the Under Secretary
of Defense for Acquisition, Technology and Logistics for
the defense agencies, or the Deputy Secretary or equivalent

[The next pageis 7-5.]
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for the civilian agencies may determine that bundling is
necessary and justified when—

(1) The expected benefits do not meet the thresholds
in paragraphs (b)(1) and (b)(2) of this section but are criti-
cal to the agency’ s mission success; and

(2) The acquisition strategy provides for maximum
practicable participation by small business concerns.

(d) Reduction of administrative or personnel costs aloneis
not sufficient justification for bundling unlessthe cost savings
are expected to be at least 10 percent of the estimated contract
value (including options) of the bundled requirements.

(e) Substantial bundling is any bundling that resultsin a
contract with an average annual value of $10 million or
more. When the proposed acquisition strategy involves
substantial bundling, the acquisition strategy must—

(1) Identify the specific benefits anticipated to be
derived from bundling;

(2) Include an assessment of the specific impedi-
ments to participation by small business concerns as
contractors that result from bundling;

(3) Specify actions designed to maximize small busi-
ness participation as contractors, including provisions that
encourage small business teaming;

(4) Specify actions designed to maximize small busi-
ness participation as subcontractors (including suppliers) at
any tier under the contract or contracts that may be awarded
to meet the requirements; and

(5) Include a specific determination that the antici-
pated benefits of the proposed bundled contract justify its use.

(f) The contracting officer must justify bundling in
acquisition strategy documentation.

(9) Inassessing whether cost savings would be achieved
through bundling, the contracting officer must consider the
cost that has been charged or, where dataiis available, could
be charged by small business concerns for the same or sim-
ilar work.

(h) The requirements of this section do not apply to bun-
dled contracts that are awarded in accordance with OMB
Circular A-76 if a cost comparison has been performed
under OMB Circular A-76 procedures. However, agencies
must comply with the requirements of this section if they
have not been met under A-76 procedures.

Subpart 7.2—Planning for the Purchase of
Suppliesin Economic Quantities

7.200 Scope of subpart.

This subpart prescribes policies and procedures for gath-
ering information from offerors to assist the Government in
planning the most advantageous quantities in which sup-
plies should be purchased.

7.201 [Reserved]

7.202 Policy.

(a) Agencies are required by 10 U.S.C. 2384(a) and 41
U.S.C. 253f to procure supplies in such quantity as—

(1) WIll result in the total cost and unit cost most
advantageous to the Government, where practicable; and

(2) Does not exceed the quantity reasonably expected
to be required by the agency.

(b) Each solicitation for a contract for supplies is
required, if practicable, to include a provision inviting each
offeror responding to the solicitation—

(1) To state an opinion on whether the quantity of the
supplies proposed to be acquired is economically advanta-
geous to the Government; and

(2) If applicable, to recommend a quantity or quanti-
tieswhich would be more economically advantageousto the
Government. Each such recommendation is required to
include a quotation of the total price and the unit price for
supplies procured in each recommended quantity.

7.203 Solicitation provision.

Contracting officers shall insert the provision at 52.207-
4, Economic Purchase Quantity—Supplies, in solicitations
for supplies. The provision need not be inserted if the solic-
itation is for a contract under the General Services
Administration’s multiple award schedule contract pro-
gram, or if the contracting officer determines that—

(a) The Government aready has the data;

(b) The datais otherwise readily available; or

(o) It is impracticable for the Government to vary its
future requirements.

7.204 Responsibilities of contracting officers.

(a) Contracting officers are responsible for transmitting
offeror responses to the solicitation provision at 52.207-4 to
appropriate inventory management/requirements develop-
ment activities in accordance with agency procedures. The
economic purchase quantity data so obtained are intended to
assist inventory managers in establishing and evaluating
economic order quantities for supplies under their cog-
nizance.

(b) In recognition of the fact that economic purchase
guantity data furnished by offerors are only one of many
data inputs required for determining the most economical
order quantities, contracting officers should generally take
no action to revise quantities to be acquired in connection
with theinstant procurement. However, if asignificant price
variation isevident from offeror responses, and the potential
for significant savings is apparent, the contracting officer
shall consult with the cognizant inventory manager or
requirements development activity before proceeding with
an award or negotiations. If this consultation discloses that
the Government should be ordering an item of supply in dif-
ferent quantities and the inventory manager/requirements

7-5



7.300

FEDERALACQUISITION REGULATION

development activity concurs, the solicitation for the item
should be amended or canceled and a new requisition
should be obtained.

Subpart 7.3—Contractor Versus Government
Performance

7.300 Scope of subpart.

This subpart prescribes policies and proceduresfor usein
acquisitions of commercial or industrial products and ser-
vices subject to—

(@) OMB Circular No. A-76 (Revised) (the Circular),
Performance of Commercial Activities; and

(b) The Supplement to OMB Circular No. A-76.

7.301 Policy.

The Circular provides that it is the policy of the
Government to (a) rely generally on private commercial
sources for supplies and services, if certain criteria are met,
while recognizing that some functions are inherently
Governmental and must be performed by Government per-
sonnel, and (b) give appropriate consideration to relative
cost in deciding between Government performance and per-
formance under contract. In comparing the costs of
Government and contractor performance, the Circular pro-
vides that agencies shall base the contractor’'s cost of
performance on firm offers.

7.302 General.

The Circular and the Supplement—

(8) Prescribe the overall policies and detailed procedures
required of all agencies in making cost comparisons
between contractor and Government performance. In mak-
ing cost comparisons, agencies shall—

(1) Prepare an estimate of the cost of Government
performance based on the same work statement and level of
performance as apply to offerors; and

(2) Compare the total cost of Government perfor-
mance to the total cost of contracting with the potentially
successful offeror.

(b) Provide that solicitations and synopses of the solici-
tations issued to obtain offers for comparison purposes shall
state that they will not result in a contract if Government
performance is determined to be more advantageous (see
the solicitation provisions at 52.207-1 and 52.207-2);

(c) Provide that each cost comparison shall be reviewed
by an activity independent of the activity which prepared
the cost analysis to ensure conformance with the instruc-
tions in the Supplement; and

(d) Provide that, ordinarily, agencies should not incur the
delay and expense of conducting cost comparison studies
when the full-time equivalent Government employees
involved are fewer than those specified in law, the Circular,
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and implementing agency guidance. Cost comparisons may
be conducted in these instances if there is reason to believe
that commercial prices are unreasonable.

7.303 Determining availability of private commercial
sour ces.

(@) During acquisition planning reviews, contracting
officers shall assist in identifying private commercia
sources.

(b) In making al reasonable efforts to identify such
sources, the contracting officer shall assist in—

(1) Synopsizing the requirement in the Commerce
Business Daily until a reasonable number of potential
sources are identified. If necessary, synopsis shall be sub-
mitted up to three timesin a 90-day period with aminimum
of 30 days between notices (but, when necessary to meet an
urgent requirement, this notification may be limited to a
total of two notices in a 30-day period with a minimum of
15 days between them); and

(2) Requesting assistance from the Small Business
Administration, the Department of Commerce, and the
General Services Administration.

(3) If sufficient sources are not identified through syn-
opses or from subparagraph (b)(2) of this section, afinding
that no commercial source is available may be made and the
cost comparison canceled.

7.304 Procedures.

(a) Work statement. When private commercial sources
are available and a cost comparison is required, the
Government’ s functional managers responsible for the com-
parison or another group shall prepare a comprehensive
performance work statement. The work statement must—

(1) Accurately reflect the actual Government require-
ment, stating adequately what is to be done without
prescribing how it is to be done;

(2) Include performance standards that can be used to
ensure a comparable level of performance for both
Government and contractor and a common basis for evalu-
ation; and

(3) Be reviewed by the contracting officer to ensure
that it is adequate and appropriate to serve as a basis for
solicitation and award.

(b) Cost estimate. The agency personnel who develop
the cost estimate for Government performance—

(1) Enter on a cost comparison form (see Part 1V of
the Supplement) the cost estimate and the other elements
required to accomplish a cost comparison;

(2) Review the estimate for completeness and accu-
racy and have the estimate audited; and

(3) Submit to the contracting officer the completed
form and all necessary detailed supporting data in a sealed,
dated envelope, or electronic equivalent, not later than the



FAC 97-15 DECEMBER 27, 1999
PART 10—MARKET RESEARCH

Sec.

10.000 Scope of part.
10.001  Policy.
10.002 Procedures.

10.000 Scope of part.

This part prescribes policies and procedures for conduct-
ing market research to arrive at the most suitable approach
to acquiring, distributing, and supporting supplies and ser-
vices. This part implements requirements of 41 U.S.C.
253a(a)(1), 41 U.S.C 264b, and 10 U.S.C. 2377.

10.001 Palicy.
| (8 Agencies must—
(1) Ensure that legitimate needs are identified and
| trade-offs evaluated to acquire items that meet those needs;
(2) Conduct market research appropriate to the cir-
cumstances—

(i) Before developing new requirements docu-
ments for an acquisition by that agency;

(i) Before soliciting offers for acquisitions with an
estimated value in excess of the simplified acquisition

| threshold;

(iii) Before soliciting offers for acquisitions with
an estimated value less than the simplified acquisition
threshold when adequate information is not available and
the circumstances justify its cost; and

(iv) Before soliciting offers for acquisitions that
could lead to a bundled contract (15 U.S.C. 644(€)(2)(A));
and

(3) Use the results of market research to—

(i) Determine if sources capable of satisfying the
agency's requirements exist;

(ii) Determine if commercial items or, to the extent
commercial items suitable to meet the agency's needs are
not available, nondevelopmental items are available that—

(A) Meet the agency's requirements;

(B) Could be modified to meet the agency's
reguirements; or

(C) Could meet the agency's regquirements if
those requirements were modified to a reasonable extent;

(iii) Determine the extent to which commercial
items or nondevelopmental items could be incorporated at
the component level;

(iv) Determine the practices of firms engaged in
producing, distributing, and supporting commercial items,
such as terms for warranties, buyer financing, maintenance

| and packaging, and marking;

(v) Ensure maximum practicable use of recovered
materials (see Subpart 23.4) and promote energy conserva

| tion and efficiency; and

(vi) Determine whether bundling is necessary and
justified (see 7.107) (15 U.S.C. 644(e)(2)(A)).

(b) When conducting market research, agencies should
not request potential sources to submit more than the mini-
mum information necessary.

(c) If an agency contemplates awarding a bundled con-
tract, the agency should—

(1) When performing market research, consult with
thelocal Small Business Administration procurement center
representative (PCR) or if a PCR is not assigned to the
procuring activity, the SBA Office of Government
Contracting Area Office serving the area in which the
procuring activity islocated; and

(2) At least 30 days before release of the solicitation,
notify any affected incumbent small business concerns of—

(i) The Government’s intention to bundle the
requirement; and

(if) How the concerns may contact the appropriate
Small Business Administration representative.

10.002 Procedures.

(8 Acquisitions begin with a description of the
Government's needs stated in terms sufficient to allow con-
duct of market research.

(b) Market research is then conducted to determine if
commercia items or nondevelopmental items are available
to meet the Government's needs or could be modified to
meet the Government's needs.

(1) The extent of market research will vary, depending
on such factors as urgency, estimated dollar value, com-
plexity, and past experience. Market research involves
obtaining information specific to the item being acquired
and should include—

(i) Whether the Government's needs can be met
by—

(A) Items of atype customarily available in the
commercial marketplace;

(B) Items of atype customarily available in the
commercial marketplace with modifications; or

(C) Items used exclusively for governmental
puUrposes,

(ii) Customary practices regarding customizing,
modifying or tailoring of items to meet customer needs and
associated costs;

(iii) Customary practices, including warranty,
buyer financing, discounts, etc., under which commercial
sales of the products are made;

(iv) The requirements of any laws and regulations
unique to the item being acquired;

(v) The availahility of items that contain recovered
materials and items that are energy efficient;
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(vi) The distribution and support capabilities of
potential suppliers, including alternative arrangements and
cost estimates; and

(vii) Size and status of potential sources (see Part
19).

(2) Techniques for conducting market research may
include any or all of the following:

(i) Contacting knowledgeable individuals in
Government and industry regarding market capabilities to
meet requirements.

(i) Reviewing the results of recent market research
undertaken to meet similar or identical requirements.

(iii) Publishing formal requests for information in
appropriate technical or scientific journals or business pub-
lications.

(iv) Querying Government data bases that provide
information relevant to agency acquisitions.

(v) Participating in interactive, on-line communi-
cation among industry, acquisition personnel, and
customers.

(vi) Obtaining source lists of similar items from
other contracting activities or agencies, trade associations or
other sources.

(vii) Reviewing catalogs and other generally avail-
able product literature published by manufacturers,
distributors, and dealers or available on-line.

10-2 (FAC97-15)

(viii) Conducting interchange meetings or holding
presolicitation conferences to involve potential offerors
early in the acquisition process.

(c) If market research indicates commercia or nondevel-
opmental items might not be available to satisfy agency
needs, agencies shall reeval uate the need in accordance with
10.001(a)(3)(ii) and determine whether the need can be
restated to permit commercial or nondevelopmental itemsto
satisfy the agency's needs.

(d)(1)) If market research establishes that the
Government's need may be met by atype of item or service
customarily available in the commercial marketplace that
would meet the definition of a commercial item at Subpart
2.1, the contracting officer shall solicit and award any resul -
tant contract using the policies and procedures in Part 12.

(2) If market research establishes that the
Government's need cannot be met by a type of item or ser-
vice customarily available in the marketplace, Part 12 shall
not be used. When publication of the notice at 5.201 is
required, the contracting officer shall include a notice to
prospective offerors that the Government does not intend to
use Part 12 for the acquisition (see 5.207(€)(4)).

(e) Agencies should document the results of market
research in a manner appropriate to the size and complexity
of the acquisition.
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11.201

support record in a specified environment. Use of market
acceptance is inappropriate when new or evolving items
may meet the agency’s needs.

(c) In developing criteria for demonstrating that an item
has achieved commercial market acceptance, the contract-
ing officer shall ensure the criteriain the solicitation—

(1) Reflect the minimum need of the agency and are
reasonably related to the demonstration of an item's accept-
ability to meet the agency's minimum need;

(2) Relate to an item’ s performance and intended use,
not an offeror’s capability;

(3) Are supported by market research;

(4) Include consideration of items supplied satisfacto-
rily under recent or current Government contracts, for the
same or similar items; and

(5) Consider the entire relevant commercial market,
including small business concerns.

(d) Commercial market acceptance shall not be used as a
sole criterion to evaluate whether an item meets the
Government's requirements.

(6) When commercial market acceptance is used, the
contracting officer shall document the file to—

(1) Describe the circumstances justifying the use of
commercial market acceptance criteria; and

(2) Support the specific criteria being used.

11.104 Use of brand name or equal purchase
descriptions.

(a) Whilethe use of performance specificationsis pre-
ferred to encourage offerors to propose innovative
solutions, the use of brand name or equal purchase descrip-
tions may be advantageous under certain circumstances.

(b) Brand name or equal purchase descriptions must
include, in addition to the brand name, a general description
of those salient physical, functional, or performance charac-
teristics of the brand name item that an “egual” item must
meet to be acceptable for award. Use brand name or equal
descriptions when the salient characteristics are firm
reguirements.

11.105 Itemspeculiar to one manufacturer.

Agency requirements shall not be written so asto require
a particular brand name, product, or afeature of a product,
peculiar to one manufacturer, thereby precluding considera-
tion of a product manufactured by another company, unless—

(@) The particular brand name, product, or feature is
essential to the Government's requirements, and market
research indicates other companies similar products, or
products lacking the particular feature, do not meet, or can-
not be modified to meet, the agency's needs;

(b) The authority to contract without providing for full
and open competition is supported by the required justifica-
tions and approvals (see 6.302-1); and

(c) The basis for not providing for maximum practicable
competition is documented in the file when the acquisition
is awarded using simplified acquisition procedures.

11.106 Purchase descriptionsfor service contracts.

In drafting purchase descriptions for service contracts,
agency requiring activities shall ensure that inherently gov-
ernmental functions (see Subpart 7.5) are not assigned to a
contractor. These purchase descriptions shall—

(a) Reservefina determination for Government officials;

(b) Require proper identification of contractor personnel
who attend meetings, answer Government telephones, or
work in situations where their actions could be construed as
acts of Government officials unless, in the judgment of the
agency, no harm can come from failing to identify them-
selves; and

(c) Require suitable marking of all documents or reports
produced by contractors.

11.107 Solicitation provision.

(8 Insert the provision at 52.211-6, Brand Name or
Equal, when brand name or equal purchase descriptions are
included in a solicitation.

(b) Insert the provision at 52.211-7, Alternatives to
Government-Unique Standards, in solicitations that use
Government-unique standards when the agency uses the
transaction-based reporting method to report its use of vol-
untary consensus standards to the Nationa Institute of
Standards and Technology (see OMB Circular A-119,
“Federal Participation in the Development and Use of
Voluntary Consensus Standards and in Conformity
Assessment Activities’). Use of the provision is optional
for agencies that report their use of voluntary consensus
standards to the National Institute of Standards and
Technology using the categorical reporting method.
Agencies that manage their specifications on a contract-by-
contract basis use the transaction-based method of
reporting. Agencies that manage their specifications cen-
trally use the categorical method of reporting. Agency
regulations regarding specification management describe
which method is used.

Subpart 11.2—Using and Maintaining
Requirements Documents

11.201 Identification and availability of specifications.

(a) Solicitations citing requirements documents listed in
the General Services Administration (GSA) Index of
Federal Specifications, Standards and Commercial Item
Descriptions, the DoD Index of Specifications and
Standards (DoDISS), or other agency index shall identify
each document's approval date and the dates of any applicable
amendments and revisions. Do nhot use general identification
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references, such as "the issue in effect on the date of the
solicitation." Contracting offices will not normally furnish
these cited documents with the solicitation, except when—

(1) The requirements document must be furnished
with the solicitation to enable prospective contractors to
make a competent evaluation of the solicitation;

(2) Inthe judgment of the contracting officer, it would
be impracticable for prospective contractors to obtain the
documents in reasonable time to respond to the solicitation;
or

(3) A prospective contractor requests a copy of a
Government promulgated requirements document.

(b) Contracting offices shall clearly identify in the
solicitation any pertinent documents not listed in the GSA
Index of Federal Specifications, Standards and
Commercial Item Descriptions or DoDISS. Such docu-
ments shall be furnished with the solicitation or specific
instructions shall be furnished for obtaining or examining
such documents.

(c) When documents refer to other documents, such ref-
erences shall—

(1) Be restricted to documents, or appropriate por-
tions of documents, that apply in the acquisition;

(2) Cite the extent of their applicability;

(3) Not conflict with other documents and provisions
of the solicitation; and

(4) Identify all applicable first tier references.

(d)(1) The GSA Index of Federal Specifications,
Standards and Commercial Item Descriptions, FPMR Part
101-29, may be purchased from the—

Genera Services Administration
Federal Supply Service
Specifications Section

Suite 8100

470 East L’ Enfant Plaza, SW
Washington, DC 20407
Telephone (202) 619-8925.

(2) The DoDISS may be obtained from the—
(i) ASSIST database via the Internet at
http://assist.daps.mil; or

(ii) Department of Defense Single Stock Point
(DoDSSP)
Building 4, Section D
700 Robbins Avenue
Philadelphia, PA 19111-5094
Telephone (215) 697-2667/2179
Facsimile (215) 697-1462.

(e) Agencies may purchase some nongovernment stan-
dards, including voluntary consensus standards, from the
National Technical Information Service's Fedworld
Information Network. Agencies may aso obtain non-
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government standards from the standards developing orga-
nization responsible for the preparation, publication, or
maintenance of the standard, or from an authorized docu-
ment reseller. The Nationa Institute of Standards and
Technology can assist agencies in identifying sources for,
and content of, nongovernment standards. DoD activities
may obtain from the DoDSSP those nongovernment stan-
dards, including voluntary consensus standards, adopted for
use by defense activities.

11.202 Maintenance of standar dization documents.

(8 Recommendations for changes to standardization
documents listed in the GSA Index of Federal
Specifications, Standards and Commercial Item
Descriptions should be submitted to the—

General Services Administration
Federal Supply Service

Office of Acquisition
Washington, DC 20406.

Agencies shall submit recommendations for changes to
standardization documents listed in the DoDISS to the cog-
nizant preparing activity.

(b) When an agency cites an existing standardization
document but modifiesit to meet its needs, the agency shall
follow the guidance in Federal Standardization Manual and,
for Defense components, DoD 4120.3-M, Defense
Standardization Program Policies and Procedures.

11.203 Customer satisfaction.

Acquisition organizations shall communicate with cus-
tomers to determine how well the requirements document
reflects the customer's needs and to obtain suggestions for
corrective actions. Whenever practicable, the agency may
provide affected industry an opportunity to comment on the
requirements documents.

11.204 Solicitation provisionsand contract clauses.

(a) The contracting officer shall insert the provision at
52.211-1, Availability of Specifications Listed in the GSA
Index of Federal Specifications, Standards and Commercial
Item Descriptions, FPMR Part 101-29, in solicitations that
cite specifications listed in the Index that are not furnished
with the solicitation.

(b) The contracting officer shall insert the provision at
52.211-2, Availability of Specifications Listed in the DoD
Index of Specifications and Standards (DoDISS) and
Descriptions Listed in the Acquisition Management Systems
and Data Requirements Control List, DoD 5010.12-L, in
solicitations that cite specifications listed in the DoDISS or
DoD 5010.12-L that are not furnished with the solicitation.

(c) The contracting officer shall insert a provision sub-
stantially the same as the provision at 52.211-3, Availability
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13.501

(@) A requirement that the supplies be shipped trans-
portation or postage prepaid.

(b) A requirement that invoices be submitted directly to
the finance or other office designated in the order, or in the
case of unpriced purchase orders, to the contracting officer
(see 13.302-2(c)).

(c) The following statement on the consignee's copy:

Consignee's Notification to Purchasing Activity of
Nonreceipt, Damage, or Nonconformance

The consignee shall notify the purchasing office promptly
after the specified date of delivery of supplies not received,
damaged in transit, or not conforming to specifications of
the purchase order. Unless extenuating circumstances exist,
the notification should be made not later than 60 days after
the specified date of delivery.

13.404 Contract clause.

The contracting officer shall insert the clause at 52.213-1,
Fast Payment Procedure, in solicitations and contracts when
the conditionsin 13.402 are applicable and it isintended that
the fast payment procedure be used in the contract (in the case
of BPAs, the contracting officer may elect to insert the clause
either in the BPAor in orders under the BPA).

Subpart 13.5—Test Program for Certain
Commercial Items

13.500 General.

(8) This subpart authorizes, as a test program, use of
simplified procedures for the acquisition of supplies and
services in amounts greater than the simplified acquisition
threshold but not exceeding $5,000,000, including options,
if the contracting officer reasonably expects, based on the
nature of the supplies or services sought, and on market
research, that offers will include only commercial items.
Under this test program, contracting officers may use any
simplified acquisition procedure in this part, subject to any
specific dollar limitation applicable to the particular proce-
dure. The purpose of thistest program isto vest contracting
officerswith additional procedural discretion and flexibility,
so that commercial item acquisitions in this dollar range
may be solicited, offered, evaluated, and awarded in a sim-
plified manner that maximizes efficiency and economy and
minimizes burden and administrative costs for both the
Government and industry (10 U.S.C. 2304(g) and 2305 and
41 U.S.C. 253(g) and 253a and 253b).

(b) For the period of thistest, contracting activities must
employ the simplified procedures authorized by the test to
the maximum extent practicable.

() When acquiring commercia items using the proce-
duresin this part, the requirements of Part 12 apply subject
to the order of precedence provided at 12.102(c). This
includes use of the provisions and clauses in Subpart 12.3.

(d) Theauthority to issue solicitations under this subpart
expireson January 1, 2002. Contracting officers may award
contracts after the expiration of this authority for solicita-
tions issued before the expiration of the authority.

13.501 Special documentation requirements.

(8) Sole source acquisitions. (1) Acquisitions con-
ducted under simplified acquisition procedures are exempt
from the requirementsin Part 6. However, contracting offi-
cers must—

(i) Conduct sole source acquisitions, as defined in
6.003, under this subpart only if the need to do so is justi-
fied in writing and approved at the levels specified in
paragraphs (a)(2)(i) and (8)(2)(ii) of this section; and

(if) Prepare sole source justifications using the
format at 6.303-2, modified to reflect an acquisition under
the authority of the test program for commercial items (sec-
tion 4202 of the Clinger-Cohen Act of 1996).

(2) Justifications and approvals are required under
this subpart only for sole source acquisitions.

(i) For a proposed contract exceeding $100,000,
but not exceeding $500,000, the contracting officer's certifi-
cation that the justification is accurate and complete to the
best of the contracting officer's knowledge and belief will
serve as approval, unless a higher approval level is estab-
lished in accordance with agency procedures.

(il) For a proposed contract exceeding $500,000,
the competition advocate for the procuring activity, desig-
nated pursuant to 6.501, or an official described in
6.304(a)(3) or (a)(4) must approve the justification and
approval. This authority is not delegable.

(b) Contract file documentation. The contract file must
include—

(1) A brief written description of the procedures used
in awarding the contract, including the fact that the test pro-
ceduresin FAR Subpart 13.5 were used;

(2) The number of offers received;

(3) Anexplanation, tailored to the size and complex-
ity of the acquisition, of the basis for the contract award
decision; and

(4) Any justification approved under paragraph (a) of
this section.

* * *
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PART 14—SEALED BIDDING

14.201-8

(2) Usethe basic clause with its Alternate | if the pos
sihility exists that the contracting officer may waive the
requirement for furnishing descriptive literature for a bidder
offering a previously supplied product that meets specifica-
tion requirements of the current solicitation.

(3) See 14.202-5(€)(2) regarding waiving the require-
ment for all bidders.

(q) Insert the provision at 52.214-22, Evaluation of Bids
for Multiple Awards, in invitations for bids if the contract-
ing officer determines that multiple awards might be made
if doing so is economically advantageous to the
Government.

(r) Insert the provision at 52.214-23, Late Submissions,
Modifications, Revisions, and Withdrawas of Technical
Proposals under Two-Step Sealed Bidding, in solicitations for
technical proposalsin step one of two-step sealed bidding.

(s) Insert the provision at 52.214-24, Multiple Technical
Proposals, in solicitations for technical proposalsin step one
of two-step sealed bidding if the contracting officer permits
the submission of multiple technical proposals.

(t) Insert the provision at 52.214-25, Step Two of Two-
Step Sealed Bidding, in invitations for bids issued under
step two of two-step sealed bidding.

(u) Insert the provision a 52.214-30, Annua
Representations and Certifications—Sealed Bidding, in
invitations for bids if annual representations and certifica
tions are used (see 14.213).

(V) Insert the provision at 52.214-31, Facsimile Bids, in
solicitations if facsimile bids are authorized (see 14.202-7).

(w) Insert the provision at 52.214-34, Submission of
Offers in the English Language, in solicitations subject to
the Trade Agreements Act or the North American Free
Trade Agreement Implementation Act (see 25.408(d)). It
may be included in other solicitations when the contracting
officer decides that it is necessary.

(x) Insert the provision at 52.214-35, Submission of
Offersin U.S. Currency, in solicitations subject to the Trade
Agreements Act or the North American Free Trade
Agreement Implementation Act (see 25.408(d)). It may be
included in other solicitations when the contracting officer
decides that it is necessary.

14.201-7 Contract clauses.

(a) When contracting by sealed bidding, the contracting
officer shall insert the clause at 52.214-26, Audit and
Records—Sealed Bidding, in solicitations and contracts if
the contract amount is expected to exceed the threshold at
15.403-4(a)(1) for submission of cost or pricing data.

(b)(2) When contracting by sealed bidding, the contracting
officer shall insert the clause at 52.214-27, Price Reduction
for Defective Cost or Pricing Data—M odifications—Sealed
Bidding, in solicitations and contracts if the contract amount

is expected to exceed the threshold for submission of cost or
pricing data at 15.403-4(a)(1).

(2) In exceptional cases, the head of the contracting
activity may waive the requirement for inclusion of the
clausein a contract with aforeign government or agency of
that government. The authorizations for the waiver and the
reasons for granting it shall be in writing.

(c)(1) When contracting by sealed bidding, the contract-
ing officer shall insert the clause a 52.214-28,
Subcontractor Cost or Pricing Data—Modifications—
Sedled Bidding, in solicitations and contracts if the contract
amount is expected to exceed the threshold for submission
of cost or pricing data at 15.403-4(a)(1).

(2) In exceptional cases, the head of the contracting
activity may waive the requirement for inclusion of the
clause in a contract with aforeign government or agency of
that government. The authorizations for the waiver and the
reasons for granting it shall be in writing.

(d) When contracting by sealed bidding the contracting
officer shall insert the clause at 52.214-29, Order of
Precedence—Sealed Bidding, in solicitations and contracts
to which the uniform contract format applies.

14.201-8 Pricerelated factors.

The factors set forth in paragraphs (a) through (e) of this
subsection may be applicable in evaluation of bids for
award and shall be included in the solicitation when applic-
able. (See 14.201-5(c).)

(a) Foreseeable costs or delays to the Government result-
ing from such factors as differences in inspection, locations
of supplies, and transportation. If bidsare on an f.o.b. origin
basis (see 47.303 and 47.305), transportation costs to the
designated points shall be considered in determining the
lowest cost to the Government.

(b) Changes made, or requested by the bidder, in any of
the provisions of the invitation for bids, if the change does
not constitute a ground for rejection under 14.404.

(c) Advantages or disadvantages to the Government that
might result from making more than one award (see 14.201-
6(q)). The contracting officer shall assume, for the purpose
of making multiple awards, that $500 would be the admin-
istrative cost to the Government for issuing and
administering each contract awarded under a solicitation.
Individual awards shall be for the items or combinations of
items that result in the lowest aggregate cost to the
Government, including the assumed administrative costs.

(d) Federal, state, and local taxes (see Part 29).

(e) Origin of supplies, and, if foreign, the application of
the Buy American Act or any other prohibition on foreign
purchases (see Part 25).

14-5
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14.201-9 Simplified contract format.

Policy. For firm-fixed-price or fixed-price with eco-
nomic price adjustment acquisitions of supplies and
services, the contracting officer may use the simplified con-
tract format in lieu of the uniform contract format (see
14.201-1). The contracting officer has flexibility in prepa-
ration and organization of the ssimplified contract format.
However, the following format should be used to the maxi-
mum practical extent:

(8 Solicitation/contract form. Standard Form (SF)
1447, Solicitation/Contract, shall be used as the first page of
the solicitation.

(b) Contract schedule. Include the following for each
contract line item:

(1) Contract line item number.

(2) Description of supplies or services, or data suffi-
cient to identify the requirement.

(3) Quantity and unit of issue.

(4) Unit price and amount.

(5) Packaging and marking requirements.

(6) Inspection and acceptance, quality assurance, and
reliability requirements.

(7) Place of delivery, performance and delivery dates,
period of performance, and f.o.b. point.

(8) Other item-peculiar information as necessary
(e.g., individua fund citations).

(c) Clauses. Include the clauses required by this regula-
tion. Additional clauses shall be incorporated only when
considered absolutely necessary to the particular acquisition.

(d) List of documents and attachments. Includeif nec-
essary.

(e) Representations and instructions—(1) Representations
and certifications. Insert those solicitation provisions that
require representations, certifications, or the submission of
other information by offerors.

(2) Instructions, conditions, and notices. Include
the solicitation provisions required by 14.201-6. Include
any other information/instructions necessary to guide
offerors.

(3) Evaluation factors for award. Insert all evaluation
factors and any significant subfactors for award.

(4) Upon award, the contracting officer need not
physically include the provisions in subparagraphs (€)(1),
(2), and (3) of this subsection in the resulting contract, but
shall retain them in the contract file. Award by accep-
tance of a bid on the award portion of SF 1447
incorporates the representations, certifications, and other
statements of biddersin the resultant contract even though
not physically attached.

14.202 General rulesfor solicitation of bids.
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14.202-1 Biddingtime.

(a) Policy. A reasonable time for prospective bidders to
prepare and submit bids shall be allowed in al invitations,
consistent with the needs of the Government. (For construc-
tion contracts, see 36.213-3(a).) A bidding time (i.e., the
time between issuance of the solicitation and opening of
bids) of at least 30 calendar days shall be provided, when
synopsis is required by Subpart 5.2.

(b) Factorsto be considered. Because of unduly limited
bidding time, some potential sources may be precluded
from bidding and others may be forced to include amounts
for contingencies that, with additional time, could be elimi-
nated. To avoid unduly restricting competition or paying
higher-than-necessary prices, consideration shall be given
to such factors as the following in establishing a reasonable
bidding time:

(1) Degree of urgency;

(2) Complexity of requirement;

(3) Anticipated extent of subcontracting;

(4) Whether use was made of presolicitation notices;

(5) Geographic distribution of bidders; and

(6) Normal transmittal time for both invitations and
bids.

14.202-2 Telegraphic bids.
(a) Telegraphic bids and mailgrams shall be authorized
only when—

(1) The date for the opening of bids will not alow
bidders sufficient time to submit bids in the prescribed for-
mat; or

(2) Prices are subject to frequent changes.

(b) If telegraphic bids are to be authorized, see
14.201-6(g). Unauthorized telegraphic bids shall not be
considered (see 14.301(b)).

14.202-3 Bid envelopes.

(a) Postage or envelopes bearing “Postage and Fees
Paid” indicia shall not be distributed with the invitation for
bids or otherwise supplied to prospective bidders.

(b) To provide for ready identification and proper han-
dling of bids, Optional Form 17, Offer Label, may be
furnished with each bid set. The form may be obtained from
the General Services Administration (see 53.107).

14.202-4 Bid samples.

(a) Definition. “Bid sample” means a sample to be fur-
nished by a bidder to show the characteristics of the product
offered in abid.

(b) Palicy. (1) Bidders shall not be required to furnish bid
samples unless there are characteristics of the product that
cannot be described adequately in the specification or pur-
chase description.
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PART 15—CONTRACTING BY NEGOTIATION

Scope of part.
Definitions.
Types of negotiated acquisition.

Scope of subpart.

Best value continuum.

Tradeoff process.

Lowest price technically acceptable source
selection process.

Oral presentations.

Information
Scope of subpart.
Exchanges with industry before receipt of
proposals.
Advisory multi-step process.
Requests for proposals.
Contract format.
Uniform contract format.
TABLE 15-1—UNIFORM CONTRACT FORMAT
Part |—The Schedule.
Part |1—Contract Clauses.
Part |11—List of Documents, Exhibits, and Other
Attachments.
Part |V—Representations and Instructions.
Issuing solicitations.
Amending the solicitation.
Handling proposals and information.
Submission, modification, revision, and
withdrawal of proposals.
Solicitation provisions and contract clauses.
Forms.

Subpart 15.3—Sour ce Selection
Scope of subpart.
Definitions.
Source selection objective.
Responsibilities.
Evaluation factors and significant subfactors.
Proposal evaluation.
Exchanges with offerors after receipt of
proposals.
Proposal revisions.
Source selection decision.

Subpart 15.4—Contract Pricing
Scope of subpart.
Definitions.

15.402 Pricing policy.

15.403 Obtaining cost or pricing data.

15.403-1 Prohibition on obtaining cost or pricing data (10
U.S.C. 2306aand 41 U.S.C. 254b).

15.403-2  Other circumstances where cost or pricing data
are not required.

15.403-3  Requiring information other than cost or pricing
data.

15.403-4 Requiring cost or pricing data (10 U.S.C. 2306a and
41 U.S.C. 254b).

15.403-5 Instructions for submission of cost or pricing data or
information other than cost or pricing data.

15.404 Proposal analysis.

15.404-1 Proposal anaysis techniques.

15.404-2 Information to support proposal analysis.

15.404-3  Subcontract pricing considerations.

15.404-4  Profit.

15.405 Price negotiation.

15.406 Documentation.

15.406-1 Prenegotiation objectives.

15.406-2 Certificate of Current Cost or Pricing Data.

15.406-3 Documenting the negotiation.

15.407 Special cost or pricing aress.

15.407-1 Defective cost or pricing data.

15.407-2 Make-or-buy programs.

15.407-3 Forward pricing rate agreements.

15.407-4  Should-cost review.

15.407-5 Estimating systems.

15.408 Solicitation provisions and contract clauses.
TABLE 15-2—INSTRUCTIONS FOR SUBMITTING COST OR
PrICING DATA

Subpart 15.5—Preaward, Award, and Postaward
Notifications, Protests, and Mistakes
15.501 Definition.
15.502 Applicability.
15.503 Notifications to unsuccessful offerors.
15.504 Award to successful offeror.
15.505 Preaward debriefing of offerors.
15.506 Postaward debriefing of offerors.
15.507 Protests against award.
15.508 Discovery of mistakes.
15.509 Forms.

Subpart 15.6—Unsolicited Proposals
15.600 Scope of subpart.
15.601 Definitions.
15.602 Policy.
15.603 Generd.
15.604 Agency points of contact.
15.605 Content of unsolicited proposals.
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15.000

15.606 Agency procedures.

15.606-1 Receipt and initial review.

15.606-2 Evauation.

15.607 Criteria for acceptance and negotiation of an
unsolicited proposal .

15.608 Prohibitions.

15.609 Limited use of data.

15.000 Scope of part.

This part prescribes policies and procedures governing
competitive and noncompetitive negotiated acquisitions. A
contract awarded using other than sealed bidding proce-
duresis anegotiated contract (see 14.101).

15.001 Definitions.

As used in this part—

“Proposal modification” is a change made to a proposal
before the solicitation closing date and time, or made in
response to an amendment, or made to correct a mistake at
any time before award.

“Proposal revision” is a change to a proposal made after
the solicitation closing date, at the request of or as allowed
by a contracting officer, as the result of negotiations.

15.002 Types of negotiated acquisition.

() Sole source acquisitions. When contracting in asole
source environment, the request for proposals (RFP) should
be tailored to remove unnecessary information and require-
ments; e.g., evaluation criteria and voluminous proposal
preparation instructions.

(b) Competitive acquisitions. When contracting in a
competitive environment, the procedures of this part are
intended to minimize the complexity of the solicitation, the
evaluation, and the source selection decision, while main-
taining a process designed to foster an impartia and
comprehensive evaluation of offerors proposals, leading to
selection of the proposal representing the best value to the
Government (see 2.101).

Subpart 15.1—Sour ce Selection Processes and
Techniques

15.100 Scope of subpart.

This subpart describes some of the acquisition processes
and techniques that may be used to design competitive
acquisition strategies suitable for the specific circumstances
of the acquisition.

15.101 Best value continuum.

An agency can obtain best value in negotiated acquisi-
tions by using any one or a combination of source selection
approaches. In different types of acquisitions, the relative
importance of cost or price may vary. For example, in
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acquisitions where the requirement is clearly definable and
the risk of unsuccessful contract performance is minimal,
cost or price may play a dominant role in source selection.
The less definitive the requirement, the more development
work required, or the greater the performance risk, the more
technical or past performance considerations may play a
dominant role in source selection.

15.101-1 Tradeoff process.

(a) A tradeoff process is appropriate when it may bein
the best interest of the Government to consider award to
other than the lowest priced offeror or other than the high-
est technically rated offeror.

(b) When using a tradeoff process, the following apply:

(1) All evaluation factors and significant subfactors
that will affect contract award and their relative importance
shall be clearly stated in the solicitation; and

(2) The solicitation shall state whether all evaluation
factors other than cost or price, when combined, are signif-
icantly more important than, approximately equa to, or
significantly less important than cost or price.

(c) This process permits tradeoffs among cost or price
and non-cost factors and allows the Government to accept
other than the lowest priced proposal. The perceived bene-
fits of the higher priced proposal shall merit the additional
cost, and the rationale for tradeoffs must be documented in
the file in accordance with 15.406.

15.101-2 Lowest pricetechnically acceptable source
selection process.

(8) Thelowest pricetechnically acceptable source selec-
tion process is appropriate when best value is expected to
result from selection of the technically acceptable proposal
with the lowest evaluated price.

(b) When using the lowest price technically acceptable
process, the following apply:

(1) The evauation factors and significant subfactors
that establish the requirements of acceptability shall be set
forth in the solicitation. Solicitations shall specify that
award will be made on the basis of the lowest evaluated
price of proposals meeting or exceeding the acceptability
standards for non-cost factors. If the contracting officer
documents the file pursuant to 15.304(c)(3)(iv), past perfor-
mance need not be an evaluation factor in lowest price
technically acceptable source selections. If the contracting
officer elects to consider past performance as an evaluation
factor, it shall be evaluated in accordance with 15.305.
However, the comparative assessment in 15.305(a)(2)(i)
does not apply. If the contracting officer determines that a
small business past performance is not acceptable, the mat-
ter shall be referred to the Small Business Administration
for a Certificate of Competency determination, in accor-
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(2) Management;

(3) Technical;

(4) Past performance; and

(5) Cost or pricing data (see Table 15-2 of 15.408) or
information other than cost or pricing data.

(c) Section M, Evaluation factorsfor award. Identify al
significant factors and any significant subfactors that will be
considered in awarding the contract and their relative
importance (see 15.304(d)). The contracting officer shall
insert one of the phrasesin 15.304(€).

15.205 Issuing solicitations.

(@) The contracting officer shall issue solicitations to
potential sources in accordance with the policies and proce-
duresin 5.102, 19.202-4, and Part 6.

(b) A master solicitation, as described in 14.203-3, may
also be used for negotiated acquisitions.

15206 Amending the solicitation.

(@) When, either before or after receipt of proposals, the
Government changes its requirements or terms and conditions,
the contracting officer shall amend the solicitation.

(b) Amendments issued before the established time and
date for receipt of proposals shall be issued to al parties
receiving the solicitation.

(c) Amendmentsissued after the established time and date
for receipt of proposals shall beissued to al offerors that have
not been eliminated from the competition.

(d) If aproposal of interest to the Government involves a
departure from the stated requirements, the contracting officer
shdl amend the solicitation, provided this can be done without
revealing to the other offerors the alternate solution proposed
or any other information that is entitled to protection (see
15.207(b) and 15.306(€)).

(e) If, in the judgment of the contracting officer, based
on market research or otherwise, an amendment proposed
for issuance after offers have been received is so substantial
as to exceed what prospective offerors reasonably could
have anticipated, so that additional sources likely would
have submitted offers had the substance of the amendment
been known to them, the contracting officer shall cancel the
original solicitation and issue a new one, regardless of the
stage of the acquisition.

(f) Oral notices may be used when timeis of the essence.
The contracting officer shall document the contract file and
formalize the notice with an amendment (see Subpart 4.5,
Electronic Commerce in Contracting).

(g) At aminimum, the following information should be
included in each amendment:

(1) Name and address of issuing activity.
(2) Solicitation number and date.

(3) Amendment number and date.

(4) Number of pages.

(5) Description of the change being made.

(6) Government point of contact and phone number
(and electronic or facsimile address, if appropriate).

(7) Revisionto solicitation closing date, if applicable.

15.207 Handling proposals and information.

(& Upon receipt at the location specified in the solicitation,
proposals and information received in response to a request
for information (RFI) shall be marked with the date and time
of receipt and shall be transmitted to the designated officials.

(b) Proposals shall be safeguarded from unauthorized dis-
closure throughout the source selection process. (See 3.104
regarding the disclosure of source selection information (41
U.S.C. 423)). Information received in response to an RFI
shall be safeguarded adequately from unauthorized disclosure.

(c) If any portion of aproposal received by the contract-
ing officer electronically or by facsimile is unreadable, the
contracting officer immediately shall notify the offeror and
permit the offeror to resubmit the unreadable portion of the
proposal. The method and time for resubmission shall be
prescribed by the contracting officer after consultation with
the offeror, and documented in the file. The resubmission
shall be considered asif it were received at the date and time
of the origina unreadable submission for the purpose of
determining timeliness under 15.208(a), provided the
offeror complies with the time and format requirements for
resubmission prescribed by the contracting officer.

15.208 Submission, modification, revision, and
withdrawal of proposals.

(a) Offerors are responsible for submitting proposals,
and any revisions, and modifications, so as to reach the |
Government office designated in the solicitation by the time
specified in the solicitation. Offerors may use any trans-
mission method authorized by the solicitation (i.e., regular
mail, electronic commerce, or facsimile). If notimeis spec-
ified in the solicitation, the time for receipt is 4:30 p.m.,
local time, for the designated Government office on the date
that proposals are due.

(b)(1) Any proposa, modification, or revision, that is |
received at the designated Government office after the exact
time specified for receipt of proposalsis*“late’” and will not be
considered unlessit is received before award is made, the con-
tracting officer determines that accepting the late proposal
would not unduly delay the acquisition; and—

(i) If it was transmitted through an electronic com-
merce method authorized by the solicitation, it was received at
theinitial point of entry to the Government infrastructure not
later than 5:00 p.m. one working day prior to the date speci-
fied for receipt of proposals; or

(it) There is acceptable evidence to establish that it
was received at the Government installation designated for
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receipt of proposals and was under the Government’ s control
prior to the time set for receipt of proposals; or
(iii) It was the only proposal received.

(2) However, alate modification of an otherwise suc-
cessful proposal, that makes its terms more favorable to the
Government, will be considered at any time it is received and
may be accepted.

(c) Acceptable evidence to establish the time of receipt at
the Government installation includes the time/date stamp of
that installation on the proposal wrapper, other documentary
evidence of receipt maintained by the installation, or oral tes-
timony or statements of Government personnel.

(d) If an emergency or unanticipated event interrupts nor-
mal Government processes so that proposals cannot be
received at the Government office designated for receipt of
proposals by the exact time specified in the solicitation, and
urgent Government requirements preclude amendment of the
solicitation closing date, the time specified for receipt of pro-
posalswill be deemed to be extended to the same time of day
specified in the solicitation on the first work day on which nor-
mal Government processes resume.

(e) Proposals may be withdrawn by written notice at any
time before award. Oral proposalsin response to oral solici-
tations may be withdrawn orally. The contracting officer must
document the contract file when oral withdrawals are made.
One copy of withdrawn proposals should be retained in the
contract file (see 4.803(a)(10)). Extra copies of the withdrawn
proposals may be destroyed or returned to the offeror at the
offeror’ srequest. Where practicable, el ectronically transmit-
ted proposals that are withdrawn must be purged from primary
and backup data storage systems after a copy is made for the
file. Extremely bulky proposals must only be returned at the
offeror’ srequest and expense.

(f) The contracting officer must promptly notify any offeror
if its proposal, modification, or revision was received late, and
must inform the offeror whether its proposal will be consid-
ered, unless contract award is imminent and the notice
prescribed in 15.503(b) would suffice.

(9) Late proposals and modifications that are not consid-
ered must be held unopened, unless opened for identification,
until after award and then retained with other unsuccessful
proposals.

(h) If available, the following must be included in the con-
tracting office files for each late proposa, modification,
revision, or withdrawal:

(1) The date and hour of receipt.

(2) A statement regarding whether the proposal was
considered for award, with supporting rationale.

(3) The envelope, wrapper, or other evidence of date of
receipt.

15.209 Solicitation provisionsand contract clauses.
When contracting by negotiation—
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(@) The contracting officer shall insert the provision at
52.215-1, Instructions to Offerors—Competitive Acquisition,
in all competitive solicitations where the Government intends
to award a contract without discussions.

(1) If the Government intends to make award after dis-
cussions with offerors within the competitive range, the
contracting officer shall use the basic provison with its
Alternate I

(2) If the Government would be willing to accept alter-
nate proposals, the contracting officer shall alter the basic
clause to add a new paragraph (c)(9) substantially the same as
Alternatell.

(b)(1) The contracting officer shall insert the clause at
52.215-2, Audit and Records-Negotiation (10 U.S.C. 2313, 41
U.S.C. 254d, and OMB Circular No. A-133), in solicitations
and contracts except those for—

(i) Acquisitions not exceeding the simplified acqui-
sition threshold;

(ii) The acquisition of utility services at rates not
exceeding those established to apply uniformly to the general
public, plus any applicable reasonable connection charge; or

(iii) The acquisition of commercial items exempted
under 15.403-1.

(2) For facilities acquisitions, the contracting officer
shall usethe clause with its Alternate 1.

(3) For cost-reimbursement contracts with State and
local Governments, educational institutions, and other non-
profit organizations, the contracting officer shall use the clause
with its Alternate I1.

(4) When the examination of records by the Comptroller
General iswaived in accordance with 25.901, the contracting
officer shall usethe clause with its Alternate 1.

() Whenissuing asolicitation for information or planning
purposes, the contracting officer shall insert the provision at
52.215-3, Request for Information or Solicitation for Planning
Purposes, and clearly mark on the face of the solicitation that
it isfor information or planning purposes.

(d) [Reserved]

(e) The contracting officer shall insert the provision at
52.215-5, Facsimile Proposals, in solicitations if facsimile
proposals are authorized (see 15.203(d)).

(f) The contracting officer shall insert the provision at
52.215-6, Place of Performance, in solicitations unless the
place of performance is specified by the Government.

(@) The contracting officer shall insert the provision at
52.215-7, Annua Representations and Certifications—
Negotiation, in solicitations if annual representations and
certifications are used (see 14.213).

(h) The contracting officer shal insart the clause at 52.215-
8, Order of Precedence—Uniform Contract Format, in
solicitations and contracts using the format at 15.204.
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15.210 Forms.

Prescribed forms are not required to prepare solicitations
described in this part. The following forms may be used at
the discretion of the contracting officer:

(@) Standard Form 33, Solicitation, Offer and Award,
and Optiona Form 308, Solicitation and Offer—Negotiated
Acquisition, may be used to issue RFPs and RFIs.

(b) Standard Form 30, Amendment of Solicitation/
Modification of Contract, and Optional Form 309,
Amendment of Solicitation, may be used to amend solicita-
tions of negotiated contracts.

(c) Optional Form 17, Offer Label, may be furnished
with each request for proposal.

Subpart 15.3—Sour ce Selection

15.300 Scope of subpart.

This subpart prescribes policies and proceduresfor selec-
tion of a source or sources in competitive negotiated
acquisitions.

15.301 Definitions.

“Deficiency,” as used in this subpart, isamaterial failure
of a proposal to meet a Government requirement or a com-
bination of significant weaknesses in a proposa that
increases the risk of unsuccessful contract performance to
an unacceptable level.

“Weakness,” as used in this subpart, is aflaw in the pro-
posal that increases the risk of unsuccessful contract
performance. A “significant weakness’ in the proposal is a
flaw that appreciably increases the risk of unsuccessful con-
tract performance.

15.302 Sour ce selection objective.
The objective of source selection isto select the proposal
that represents the best value.

15.303 Responsibilities.

(@) Agency heads are responsible for source selection.
The contracting officer is designated as the source selection
authority, unless the agency head appoints another individ-
ua for a particular acquisition or group of acquisitions.

(b) The source selection authority shall—

(1) Establish an evaluation team, tailored for the par-
ticular acquisition, that includes appropriate contracting,
legal, logistics, technical, and other expertise to ensure a
comprehensive evaluation of offers;

(2) Approve the source selection strategy or acquisi-
tion plan, if applicable, before solicitation release;

(3) Ensure consistency among the solicitation
requirements, notices to offerors, proposal preparation
instructions, evaluation factors and subfactors, solicitation
provisions or contract clauses, and data requirements;

(4) Ensure that proposals are evaluated based solely
on the factors and subfactors contained in the solicitation
(10 U.S.C. 2305(b)(1) and 41 U.S.C. 253b(d)(3));

(5) Consider the recommendations of advisory
boards or panels (if any); and

(6) Select the source or sources whose proposal isthe
best value to the Government (10 U.S.C. 2305(b)(4)(B) and
41 U.S.C. 253b(d)(3)).

(c) The contracting officer shall—

(1) After release of a solicitation, serve as the focal
point for inquiries from actual or prospective offerors;

(2) After receipt of proposals, control exchangeswith
offerors in accordance with 15.306; and

(3) Award the contract(s).

15.304 Evaluation factorsand significant subfactors.

(@) The award decision is based on evaluation factors
and significant subfactorsthat are tailored to the acquisition.

(b) Evaluation factors and significant subfactors must—

(1) Represent the key areas of importance and
emphasis to be considered in the source selection decision;
and

(2) Support meaningful comparison and discrimina
tion between and among competing proposals.

(c) Theevauation factors and significant subfactors that
apply to an acquisition and their relative importance, are
within the broad discretion of agency acquisition officials,
subject to the following requirements:

(1) Priceor cost to the Government shall be evaluated
in every source selection (10 U.S.C. 2305(a)(3)(A)(ii) and
41 U.S.C. 253a(c)(1)(B)) (also see Part 36 for architect-
engineer contracts);

(2) The qudity of the product or service shall be
addressed in every source selection through consideration
of one or more non-cost evaluation factors such as past per-
formance, compliance with solicitation requirements,
technical excellence, management capability, personnel
qualifications, and prior experience (10 U.S.C.
2305(a)(3)(A)(i) and 41 U.S.C. 253a(c)(1)(A)); and

(3)(i) Except as set forth in paragraph (c)(3)(iv) of
this section, past performance shall be evauated in all
source selections for negotiated competitive acquisitions
expected to exceed $1,000,000.

(if) Except as set forth in paragraph (c)(3)(iv) of |
this section, past performance shall be evaluated in all
source selections for negotiated competitive acquisitions
issued on or after January 1, 1999, for acquisitions expected
to exceed $100,000. Agencies should develop phase-in
schedules that meet or exceed this schedule.

(iii) For solicitations involving bundling that offer
asignificant opportunity for subcontracting, the contracting
officer must include a factor to evaluate past performance
indicating the extent to which the offeror attained applicable
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goals for small business participation under contracts that
required subcontracting plans (15 U.S.C. 637(d)(4)(G)(ii)).

(iv) Past performance need not be evaluated if the
contracting officer documents the reason past performance
is not an appropriate evaluation factor for the acquisition
(OFPP Policy Letter 92-5).

(4) The extent of participation of small disadvantaged
business concerns in performance of the contract shall be
evaluated in unrestricted acquisitions expected to exceed
$500,000 ($1,000,000 for construction) subject to certain
limitations (see 19.201 and 19.1202).

(5) For solicitations involving bundling that offer a
significant opportunity for subcontracting, the contracting
officer must include proposed small business subcontract-
ing participation in the subcontracting plan as an evaluation
factor (15 U.S.C. 637(d)(4)(G)(i)).

(d) All factors and significant subfactors that will affect
contract award and their relative importance shall be stated
clearly in the solicitation (10 U.S.C. 2305(a)(2)(A)(i) and
41 U.S.C. 253a(b)(1)(A)) (see 15.204-5(c)). The rating
method need not be disclosed in the solicitation. The gen-
eral approach for evaluating past performance information
shall be described.

(e) The solicitation shall aso state, at a minimum,
whether all evaluation factors other than cost or price, when
combined, are—

(1) Significantly more important than cost or price;

(2) Approximately equal to cost or price; or

(3) Significantly lessimportant than cost or price (10
U.S.C. 2305(a)(3)(A)(iii) and 41 U.S.C. 253a(c)(1)(C)).

15.305 Proposal evaluation.

(@) Proposal evaluation is an assessment of the proposal
and the offeror’s ability to perform the prospective contract
successfully. An agency shall evaluate competitive propos-
als and then assess their relative qualities solely on the
factors and subfactors specified in the solicitation.
Evaluations may be conducted using any rating method or
combination of methods, including color or adjectival rat-
ings, numerical weights, and ordinal rankings. Therelative
strengths, deficiencies, significant weaknesses, and risks
supporting proposal evaluation shall be documented in the
contract file.

(1) Cost or price evaluation. Normally, competition
establishes price reasonableness. Therefore, when contract-
ing on afirm-fixed-price or fixed-price with economic price
adjustment basis, comparison of the proposed prices will
usualy satisfy the requirement to perform a price analysis,
and a cost analysis need not be performed. In limited situ-
aions, a cost anaysis (see 15.403-1(c)(1)(i)(B)) may be
appropriate to establish reasonableness of the otherwise
successful offeror’s price. When contracting on a cost-
reimbursement basis, evauations shall include a cost
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realism analysis to determine what the Government should
redistically expect to pay for the proposed effort, the
offeror’s understanding of the work, and the offeror’s abil -
ity to perform the contract. (See 37.115 for uncompensated
overtime evaluation.) The contracting officer shall docu-
ment the cost or price evaluation.

(2) Past performance evaluation. (i) Past perfor-
mance information is one indicator of an offeror's ahility to
perform the contract successfully. The currency and rele-
vance of the information, source of the information, context
of the data, and general trends in contractor’s performance
shall be considered. This comparative assessment of past
performance information is separate from the responsibility
determination required under Subpart 9.1.

(if) The solicitation shall describe the approach for
evaluating past performance, including evaluating offerors
with no relevant performance history, and shall provide
offerors an opportunity to identify past or current contracts
(including Federal, State, and local government and private)
for efforts similar to the Government requirement. The
solicitation shall also authorize offerorsto provide informa-
tion on problems encountered on the identified contracts
and the offeror’s corrective actions. The Government shall
consider this information, as well as information obtained
from any other sources, when evaluating the offeror’s past
performance. The source selection authority shall deter-
mine the relevance of similar past performance information.

(iii) The evaluation should take into account past
performance information regarding predecessor companies,
key personnel who have relevant experience, or subcontrac-
tors that will perform major or critical aspects of the
requirement when such information is relevant to the instant
acquisition.

(iv) In the case of an offeror without a record of
relevant past performance or for whom information on past
performance is not available, the offeror may not be evalu-
ated favorably or unfavorably on past performance.

(v) The evaluation should include the past perfor-
mance of offerors in complying with subcontracting plan
goalsfor small disadvantaged business (SDB) concerns (see
Subpart 19.7), monetary targets for SDB participation (see
19.1202), and notifications submitted under 19.1202-4(b).

(3) Technical evaluation. When tradeoffs are per-
formed (see 15.101-1), the source selection records shall
include—

(i) An assessment of each offeror's ability to
accomplish the technical requirements; and

(it) A summary, matrix, or quantitative ranking,
along with appropriate supporting narrative, of each techni-
cal proposal using the evaluation factors.

(4) Costinformation Cost information may be pro-
vided to members of the technica evaluation team in
accordance with agency procedures.
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(5) Small business subcontracting evaluation.
Structure solicitations to give offers from small business
concerns the highest rating for the evaluation factors in
15.304(c)(3)(iii) and (c)(5).

(b) The source selection authority may reject all propos-
alsreceived in response to asolicitation, if doing soisinthe
best interest of the Government.

(c) For restrictions on the use of support contractor per-
sonnel in proposal evaluation, see 37.203(d).

15.306 Exchangeswith offerorsafter receipt of
proposals.

(@) Clarifications and award without discussions. (1)
Clarifications are limited exchanges, between the
Government and offerors, that may occur when award with-
out discussionsis contemplated.

(2) If award will be made without conducting discus-
sions, offerors may be given the opportunity to clarify certain
aspects of proposals (e.g., the relevance of an offeror’s past
performance information and adverse past performance

[The next pageis 15-11.]
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profit or not, and any foreign business entity, i.e., any entity
located outside the United States, shall be included.

“Fair market price,” as used in this part, means a price
based on reasonable costs under normal competitive condi-
tions and not on lowest possible cost (see 19.202-6).

“HUBZone" means a historically underutilized business
zone, which is an area located within one or more qualified
census tracts, qualified nonmetropolitan counties, or lands
within the external boundaries of an Indian reservation.

“HUBZone small business concern” means asmall busi-
ness concern that appears on the List of Qualified HUBZone
Small Business Concerns maintained by the SBA.

“Industry,” as used in this part, means all concerns primar-
ily engaged in similar lines of activity, aslisted and described
in the Standard Industrial Classification (SIC) Manual.

“Labor surplus area’” means a geographical area identi-
fied by the Department of Labor in accordance with 20 CFR
Part 654, Subpart A, as an area of concentrated unemploy-
ment or underemployment or an area of labor surplus.

“Labor surplus area concern” means a concern that
together with its first-tier subcontractors will perform sub-
stantially in labor surplus areas. Performance is
substantially in labor surplus areas if the costs incurred
under the contract on account of manufacturing, production,
or performance of appropriate services in labor surplus
areas exceed 50 percent of the contract price.

“Nonmanufacturer rule” means that a contractor under a
small business set-aside or 8(a) contract shall be a small
business under the applicable size standard and shall pro-
vide either its own product or that of another domestic small
business manufacturing or processing concern (see 13 CFR
121.406).

“Small business concern” means a concern, including its
affiliates, that is independently owned and operated, not
dominant in the field of operation in which it is bidding on
government contracts, and qualified as a small business
under the criteriaand size standardsin 13 CFR Part 121 (see
19.102). Such a concern is “not dominant in its field of
operation” when it does not exercise a controlling or major
influence on anational basisin akind of business activity in
which a number of business concerns are primarily
engaged. In determining whether dominance exists, consid-
eration shall be given to al appropriate factors, including
volume of business, number of employees, financial
resources, competitive status or position, ownership or con-
trol of materials, processes, patents, license agreements,
facilities, sales territory, and nature of business activity.

“Small disadvantaged business concern,” as used in this
part (except for 52.212-3(c)(2) and 52.219-1(b)(2) for
general statistical purposes and 52.212-3(c)(7)(ii),
52.219-22(b)(2), and 52.219-23(a) for joint ventures under
the price evaluation adjustment for small disadvantaged
business concerns), means an offeror that represents, as part

of its offer, that it isasmall business under the size standard
applicable to the acquisition; and either—

(2) It has received certification as a small disadvan-
taged business concern consistent with 13 CFR part 124,
subpart B; and

(i) No material change in disadvantaged ownership
and control has occurred since its certification;

(if) Where the concern is owned by one or more
disadvantaged individuals, the net worth of each individual
upon whom the certification is based does not exceed
$750,000 after taking into account the applicable exclusions
set forth at 13 CFR 124.104(c)(2); and

(iii) It is identified, on the date of its representa-
tion, as a certified small disadvantaged business (SDB)
concern in the database maintained by the Small Business
Administration (PRO-Net); or

(2) For a prime contractor, it has submitted a com-
pleted application to the Small Business Administration or a
private certifier to be certified as a small disadvantaged
business concern in accordance with 13 CFR part 124, sub-
part B, and a decision on that application is pending, and
that no material change in disadvantaged ownership and
control has occurred since it submitted its application. In
this case, a contractor must receive certification as an SDB
by the SBA prior to contract award.

“Very small business concern” means a small business
concern—

(1) Whose headquarters is located within the geo-
graphic area served by a designated SBA district; and

(2) Which, together with its affiliates, has no more
than 15 employees and has average annual receipts that do
not exceed $1 million.

“Women-owned small business concern” means a small
business concern—

(8 Which is at least 51 percent owned by one or
more women; or, in the case of any publicly owned busi-
ness, at least 51 percent of the stock of which is owned by
one or more women; and

(b) Whose management and daily business opera-
tions are controlled by one or more women.

Subpart 19.1—Size Standards

19.101 Explanation of terms.

“Affiliates.” As used in this subpart, business concerns
are affiliates of each other if, directly or indirectly, either
one controls or has the power to control the other, or another
concern controls or has the power to control both. In deter-
mining whether affiliation exists, consideration is given to
all appropriate factors including common ownership, com-
mon management, and contractual relationships; provided,
that restraints imposed by a franchise agreement are not
considered in determining whether the franchisor controls
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or has the power to control the franchisee, if the franchisee
has the right to profit from its effort, commensurate with
ownership, and bears the risk of loss or failure. Any busi-
ness entity may be found to be an affiliate, whether or not it
is organized for profit or located inside the United States.

(a) Natureof control. Every business concern is consid-
ered as having one or more parties who directly or indirectly
control or have the power to control it. Control may be affir-
mative or negative and it is immaterial whether it is
exercised so long as the power to control exists.

(b) Meaning of “ party or parties” The term “party” or
“parties’ includes, but is not limited to, two or more persons
with an identity of interest such as members of the same
family or persons with common investments in more than
one concern. In determining who controls or has the power
to control a concern, persons with an identity of interest
may be treated as though they were one person.

(c) Control through stock ownership. (1) A party is con-
sidered to control or have the power to control a concern, if
the party controls or has the power to control 50 percent or
more of the concern’ s voting stock.

(2) A party isconsidered to control or have the power
to control a concern, even though the party owns, controls,
or has the power to control less than 50 percent of the con-
cern’s voting stock, if the block of stock the party owns,
controls, or has the power to control is large, as compared
with any other outstanding block of stock. If two or more
parties each owns, controls, or has the power to control, less
than 50 percent of the voting stock of a concern, and such
minority block is equal or substantialy equal in size, and
large as compared with any other block outstanding, thereis
apresumption that each such party controls or has the power
to control such concern; however, such presumption may be
rebutted by a showing that such control or power to control,
in fact, does not exist.

(3) If a concern’s voting stock is distributed other
than as described above, its management (officers and
directors) is deemed to be in control of such concern.

(d) Stock options and convertible debentures. Stock
options and convertible debentures exercisable at the time
or within a relatively short time after a size determination
and agreements to merge in the future, are considered as
having a present effect on the power to control the concern.
Therefore, in making a size determination, such options,
debentures, and agreements are treated as though the rights
held thereunder had been exercised.

(e) Woting trusts. If the purpose of avoting trust, or sim-
ilar agreement, is to separate voting power from beneficial
ownership of voting stock for the purpose of shifting control
of or the power to control a concern in order that such con-
cern or another concern may qualify as a small business
within the size regulations, such voting trust shall not be
considered valid for this purpose regardiess of whether it is

19-4

or is not valid within the appropriate jurisdiction. However,
if avoting trust is entered into for alegitimate purpose other
than that described above, and it is valid within the appro-
priate jurisdiction, it may be considered valid for the
purpose of a size determination, provided such considera-
tion is determined to be in the best interest of the small
business program.

(f) Control through common management. A concern
may be found as controlling or having the power to control
another concern when one or more of the following circum-
stances are found to exist, and it is reasonable to conclude
that under the circumstances, such concern is directing or
influencing, or has the power to direct or influence, the
operation of such other concern.

(1) Interlocking management. Officers, directors,
employees, or principal stockholders of one concern serve
asaworking majority of the board of directors or officers of
another concern.

(2) Common facilities. One concern shares common
office space and/or employees and/or other facilities with
another concern, particularly where such concerns arein the
same or related industry or field of operation, or where such
concerns were formerly affiliated.

(3) Newly organized concern. Former officers, direc-
tors, principal stockholders, and/or key employees of one
concern organize a new concern in the same or a related
industry or field operation, and serve as its officers, direc-
tors, principal stockholders, and/or key employees, and one
concern is furnishing or will furnish the other concern with
subcontracts, financia or technical assistance, and/or facili-
ties, whether for afee or otherwise.

(g) Control through contractual relationships—(1)
Definition of a joint venture for size determination pur -
poses. A joint venture for size determination purposesis an
association of persons or concerns with interests in any
degree or proportion by way of contract, express or implied,
consorting to engage in and carry out a single specific busi -
ness venture for joint profit, for which purpose they
combine their efforts, property, money, skill, or knowledge,
but not on a continuing or permanent basis for conducting
business generally. A joint venture is viewed as a business
entity in determining power to control its management.

(i) For bundled requirements, apply size standards
for the requirement to individual persons or concerns, not to
the combined assets, of the joint venture.

(if) For other than bundled requirements, apply size
standards for the requirement to individual persons or con-
cerns, not to the combined assets, of the joint venture, if—

(A) A revenue-based size standard applies to
the requirement and the estimated contract value, including
options, exceeds one-half the applicable size standard; or
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(B) Anemployee-based size standard appliesto
the requirement and the estimated contract value, including
options, exceeds $10 million.

(2) Joint venture—acquisition and property sale assis -
tance. Concerns bidding on a particular acquisition or
property sale as joint ventures are considered as affiliated
and controlling or having the power to control each other
with regard to performance of the contract. Moreover, an
ostensible subcontractor which is to perform primary or
vital requirements of a contract may have a controlling role
such to be considered a joint venturer affiliated on the con-
tract with the prime contractor. A joint venture affiliation
finding is limited to particular contracts unless the SBAsize
determination finds general affiliation between the parties.
The rules governing 8(a) Program joint ventures are
described in 13 CFR 124.513.

(3) Where a concern is not considered as being an
affiliate of aconcern with which it is participating in ajoint
venture, it is necessary, nevertheless, in computing annual
receipts, etc., for the purpose of applying size standards, to
include such concern’ s share of thejoint venture receipts (as
distinguished from its share of the profits of such venture).

(4) Franchise and license agreements. If a concern
operates or is to operate under a franchise (or a license)
agreement, the following policy is applicable: In determin-
ing whether the franchisor controls or has the power to
control and, therefore, is affiliated with the franchisee, the
restraints imposed on a franchisee by its franchise agree-
ment shall not be considered, provided that the franchisee
has the right to profit from its effort and the risk of loss or
failure, commensurate with ownership. Even though afran-
chisee may not be controlled by the franchisor by virtue of
the contractual relationship between them, the franchisee
may be controlled by the franchisor or others through com-
mon ownership or common management, in which case
they would be considered as affiliated.

“Annual receipts.” (a8) Annual receipts of a concern
which has been in business for 3 or more complete fiscal
years means the annual average gross revenue of the con-
cern taken for the last 3 fiscal years. For the purpose of this
definition, gross revenue of the concern includes revenues
from sales of products and services, interest, rents, fees,
commissions and/or whatever other sources derived, but
less returns and allowances, sales of fixed assets, interaffil-
iate transactions between a concern and its domestic and
foreign affiliates, and taxes collected for remittance (and if
due, remitted) to athird party. Such revenues shall be mea-
sured as entered on the regular books of account of the
concern whether on a cash, accrual, or other basis of
accounting acceptable to the U.S. Treasury Department for
the purpose of supporting Federal income tax returns,
except when a change in accounting method from cash to
accrual or accrua to cash hastaken place during such 3-year

period, or when the completed contract method has been
used.

() In any case of change in accounting method from
cash to accrual or accrual to cash, revenues for such 3-year
period shall, prior to the calculation of the annua average, be
restated to the accrual method. In any case, where the com-
pleted contract method has been used to account for
revenues in such 3-year period, revenues must be restated on
an accrual basis using the percentage of completion method.

(2) In the case of a concern which does not keep regu-
lar books of accounts, but which is subject to U.S. Federal
income taxation, “annua receipts’ shall be measured as
reported, or to be reported to the U.S. Treasury Department,
Internal Revenue Service, for Federal income tax purposes,
except that any return based on a change in accounting
method or on the completed contract method of accounting
must be restated as provided for in the preceding paragraphs.

(b) Annual receipts of aconcern that has been in business
for less than 3 complete fiscal years means its total receipts
for the period it has been in business, divided by the num-
ber of weeks including fractions of aweek that it has been
in business, and multiplied by 52. In caculating tota
receipts, the definitions and adjustments related to a change
of accounting method and the completed contract method of
paragraph (&) of this section, are applicable.

“Number of employees’ is a measure of the average
employment of a business concern and means its average
employment, including the employees of its domestic and
foreign affiliates, based on the number of persons employed
on afull-time, part-time, temporary, or other basis during
each of the pay periods of the preceding 12 months. If abusi-
ness has not been in existence for 12 months, “number of
employees’ means the average employment of such concern
and its affiliates during the period that such concern has been
in existence based on the number of persons employed dur-
ing each of the pay periods of the period that such concern
has been in business. If a business has acquired an affiliate
during the applicable 12-month period, it is necessary, in
computing the applicant's number of employees, to include
the affiliate’s number of employees during the entire period,
rather than only its employees during the period in which it
has been an affiliate. The employees of aformer affiliate are
not included, even if such concern had been an affiliate dur-
ing a portion of the period.

19.102 Size standards.

(8) The SBAestablishes small business size standards on
an industry-by-industry basis. (See 13 CFR 121.)

(b) Small business size standards are applied by—

(1) Classifying the product or service being acquired
in the industry whose definition, as found in the Standard
Industrial Classification (SIC) Manual, best describes the
principal nature of the product or service being acquired;
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(2) Identifying the size standard SBA established for
that industry; and

(3) Specifying the size standard in the solicitation so
that offerors can appropriately represent themselves as
small or large.

(c) For size standard purposes, a product or service shall
be classified in only one industry, whose definition best
describes the principal nature of the product or service
being acquired even though for other purposes it could be
classified in more than one.

(d) When acquiring a product or service that could be clas-
sified in two or more industries with different size standards,
contracting officers shal apply the size standard for the indus-
try accounting for the greatest percentage of the contract price.

(e) If asolicitation calls for more than one item and alows
offers to be submitted on any or all of the items, an offeror
must meet the size standard for each item it offersto furnish.
If asalicitation calling for more than one item requires offers
on al or none of the items, an offeror may qualify as asmall
business by meeting the size standard for the item accounting
for the greatest percentage of the total contract price.

(f) Any concern which submits a bid or offer in its own
name, other than on a construction or service contract, but
which proposes to furnish a product which it did not itself
manufacture, is deemed to be a small business when it has
no more than 500 employees, and—

(1) Except as provided in subparagraphs (f)(4)
through (f)(7) of this section, in the case of Government
acquisitions set-aside for small businesses, such nonmanu-
facturer must furnish in the performance of the contract, the
product of a small business manufacturer or producer,
which end product must be manufactured or produced in the
United States. The term “nonmanufacturer” includes a con-
cern which can manufacture or produce the product referred
to in the specific acquisition but does not do so in connec-
tion with that acquisition. For size determination purposes
there can be only one manufacturer of the end item being
procured. The manufacturer of the end item being acquired
is the concern which, with its own forces, transforms inor-
ganic or organic substances including raw materials and/or
miscellaneous parts or components into such end item.
However, see the limitations on subcontracting at 52.219-14
which apply to any small business offeror other than a non-
manufacturer for purposes of set-asides and 8(a) awards.

(2) A concern which purchases items and packages
them into a kit is considered to be a nonmanufacturer small
business and can qualify as such for agiven acquisitionif it
meets the size qualifications of a small nonmanufacturer for
the acquisition, and if more than 50 percent of the total
value of the kit and its contents is accounted for by items
manufactured by small business.

(3) For the purpose of receiving a Certificate of
Competency on an unrestricted acquisition, asmall business
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nonmanufacturer may furnish any domestically produced or
manufactured product.

(4) Inthe case of acquisitions set aside for small busi-
ness or awarded under section 8(a) of the Small Business
Act, when the acquisition is for a specific product (or a
product in aclass of products) for which the SBAhas deter-
mined that there are no small business manufacturers or
processors in the Federal market, then the SBAmay grant a
classwaiver so that a nonmanufacturer does not have to fur-
nish the product of a small business. For the most current
listing of classes for which SBA has granted awaiver, con-
tact an SBA Office of Government Contracting. A listing
is also available on SBA’s Internet Homepage at
http://www.sba.gov/gc. Contracting officers may request
that the SBA waive the nonmanufacturer rule for a particu-
lar class of products.

(5) For a specific solicitation, a contracting officer
may request a waiver of that part of the nonmanufacturer
rule which requires that the actual manufacturer or proces-
sor be a small business concern if no known domestic small
business manufacturers or processors can reasonably be
expected to offer a product meeting the requirements of the
solicitation.

(6) Requests for waivers shall be sent to the—

Associate Administrator for Government Contracting
United States Small Business Administration

Mail Code 6250

409 Third Street, SW

Washington, DC 20416.

(7) The SBA provides for an exception to the non-
manufacturer rule where the procurement of amanufactured
item processed under the procedures set forth in Part 13 is
set aside for small business and where the anticipated cost
of the procurement will not exceed $25,000. In those pro-
curements, the offeror need not supply the end product of a
small business concern as long as the product acquired is
manufactured or produced in the United States.

(g) In the case of acquisitions set aside for very small
business in accordance with 19.904, offerors may not have
more than 15 employees and may not have average annual
receipts that exceed $1 million.

(h) The industry size standards are published by the
Small Business Administration on the Internet at
http://www.sha.gov/regulations/siccodes. The table column
labeled “SIC” follows the standard industrial classification
code as published by the Government in the Standard
Industrial Classification Manual. The Manual is intended to
cover the entirefield of economic activities. It classifiesand
defines activities by industry categories and is the source
used by SBA as aguide in defining industries for size stan-
dards. The number of employees or annual receipts
indicates the maximum allowed for a concern, including its
affiliates, to be considered small.
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Subpart 19.2—Policies

19.201 General policy.

(a) Itisthe policy of the Government to provide maximum
practicable opportunitiesin its acquisitions to small business,
HUBZone small business, small disadvantaged business, and
women-owned small business concerns.  Such concerns shdl
also have the maximum practicable opportunity to participate
as subcontractors in the contracts awarded by any executive
agency, consistent with efficient contract performance. The
Small Business Administration (SBA) counsels and assists
small business concerns and assists contracting personnel to
ensure that afair proportion of contracts for supplies and ser-
vicesis placed with small business.

(b) The Department of Commerce will determine on an
annual basis, by Major Groups as contained in the Standard
Industrial Classification (SIC) manual, and region, if any,
the authorized small disadvantaged business (SDB) pro-
curement mechanisms and applicable factors (percentages).
The Department of Commerce determination shall only
affect solicitations that are issued on or after the effective
date of the determination. The effective date of the
Department of Commerce determination shall be no less
than 60 days after its publication date. The Department of
Commerce determination shall not affect ongoing acquisi-
tions. The SDB procurement mechanisms are a price
evaluation adjustment for SDB concerns (see Subpart
19.11), an evauation factor or subfactor for participation of
SDB concerns (see 19.1202), and monetary subcontracting
incentive clauses for SDB concerns (see 19.1203). The
Department of Commerce determination shall also include
the applicable factors, by SIC Mgor Group, to be used in
the price evaluation adjustment for SDB concerns (see
19.1104). The Genera Services Administration shall post
the Department of Commerce determination at
http://www.arnet.gov/References/sdbadjustments.htm. The
authorized procurement mechanisms shall be applied con-
sistently with the policies and procedures in this subpart.
The agencies shal apply the procurement mechanisms
determined by the Department of Commerce. The
Department of Commerce, in making its determination, is
not limited to the SDB procurement mechanisms identified
in this section where the Department of Commerce has
found substantial and persuasive evidence of—

(1) A persistent and significant underutilization of
minority firmsin a particular industry, attributable to past or
present discrimination; and

(2) A demonstrated incapacity to alleviate the problem
by using those mechanisms.

(c) Heads of contracting activities are responsible for
effectively implementing the small business programs within
their activities, including achieving program goals. They are
to ensure that contracting and technical personnel maintain

knowledge of small business program requirements and take
all reasonable action to increase participation in their activi-
ties' contracting processes by these businesses.

(d) The Small Business Act requires each agency with
contracting authority to establish an Office of Small and
Disadvantaged Business Utilization (see section (k) of the
Small Business Act). Management of the office shall be the
responsibility of an officer or employee of the agency who
shall, in carrying out the purposes of the Act—

(1) Be known as the Director of Smal and
Disadvantaged Business Utilization;

(2) Be appointed by the agency head;

(3) Beresponsible to and report directly to the agency
head or the deputy to the agency head;

(4) Be responsible for the agency carrying out the
functions and duties in sections 8, 15, and 31 of the Small
Business Act.

(5) Work with the SBA procurement center represen-
tative to—

(i) Identify proposed solicitations that involve
bundling;

(i) Facilitate small business participation as con-
tractors including small business contract teams, where
appropriate; and

(iii) Facilitate small business participation as sub-
contractors and suppliers where participation by small
business concerns as contractors is unlikely;

(6) Assist small business concerns in obtaining pay-
ments under their contracts, late payment, interest penalties,
or information on contractual payment provisions,

(7) Have supervisory authority over agency personnel |
to the extent that their functions and duties relate to sections
8, 15, and 31 of the Small Business Act.

(8) Assign a small business technical advisor to each |
contracting activity within the agency to which the SBAhas
assigned a representative (see 19.402)—

(i) Who shall be a full-time employee of the con-
tracting activity, well qualified, technically trained, and
familiar with the supplies or services contracted for by the
activity; and

(if) Whose principal duty is to assist the SBA's
assigned representative in performing functions and duties
relating to sections 8, 15, and 31 of the Small Business Act;

(9) Cooperate and consult on a regular basis with the |
SBA in carrying out the agency’s functions and duties in
sections 8, 15, and 31 of the Small Business Act;

(10) Make recommendations in accordance with |
agency procedures as to whether a particular acquisition
should be awarded under Subpart 19.5 as a small business
set-aside, under Subpart 19.8 as a Section 8(a) award, or
under Subpart 19.13 as aHUBZone set-aside.

(e) Small Business Specialists must be appointed and act |
in accordance with agency regulations.
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(f)(1) Each agency shall designate, at levelsit determines
appropriate, personnel responsible for determining whether,
in order to achieve the contracting agency’s goal for SDB
concerns, the use of the SDB mechanism in Subpart 19.11
has resulted in an undue burden on non-SDB firmsin one of
the major industry groups and regions identified by
Department of Commerce following paragraph (b) of this
section, or is otherwise inappropriate. Determinations
under this subpart are for the purpose of determining future
acquisitions and shall not affect ongoing acquisitions.
Requests for a determination, including supporting ratio-
nale, may be submitted to the agency designee. If the
agency designee makes an affirmative determination that
the SDB mechanism has an undue burden or is otherwise
inappropriate, the determination shall be forwarded through
agency channels to the OFPP, which shall review the deter-
mination in consultation with the Department of Commerce
and the Small Business Administration. At aminimum, the
following information should be included in any submittal:

(i) A determination of undue burden or other inap-
propriate effect, including proposed corrective action.

(if) The SIC Mgjor Group affected.

(iii) Supporting information to justify the determi-
nation, including, but not limited to, dollars and percentages
of contracts awarded by the contracting activity under the
affected SIC Mgjor Group for the previous two fiscal years
and current fiscal year to date for—

(A) Tota awards;

(B) Total awards to SDB concerns,

(C) Awards to SDB concerns awarded contracts
under the SDB price evaluation adjustment where the SDB
concerns would not otherwise have been the successful
offeror;

(D) Number of successful and unsuccessful
SDB offerors; and

(E) Number of successful and unsuccessful
non-SDB offerors.

(iv) A discussion of the pertinent findings, includ-
ing any peculiarities related to the industry, regions or
demographics.

(v) A discussion of other efforts the agency has
undertaken to ensure equal opportunity for SDBs in con-
tracting with the agency.

(2) After consultation with OFPP, or if the agency does
not receive a response from OFPPwithin 90 days after notice
is provided to OFPP, the contracting agency may limit the use
of the SDB mechanism in Subpart 19.11 until the Department
of Commerce determines the updated price eval uation adjust-
ment, as required by this section. Thislimitation shall not
apply to solicitations that already have been synopsized.

19.202 Specific policies.
In order to further the policy in 19.201(a), contracting
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officers shall comply with the specific policieslisted in this
section and shall consider recommendations of the agency
Director of Small and Disadvantaged Business Utilization,
or the Director's designee, as to whether a particular acqui-
sition should be awarded under Subpart 19.5, 19.8, or 19.13.
The contracting officer shall document the contract file
whenever the Director's recommendations are not accepted.

19.202-1 Encouraging small business participation in
acquisitions.

Small business concerns shall be afforded an equitable
opportunity to compete for all contracts that they can per-
form to the extent consistent with the Government’s
interest. When applicable, the contracting officer shall take
the following actions:

(a) Divide proposed acquisitions of supplies and services
(except construction) into reasonably small lots