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FAC 2005-70 SUMMARY OF ITEMS 

 

Federal Acquisition Circular (FAC) 2005-70 amends the 

Federal Acquisition Regulation (FAR) as specified below: 

 

Item I—Pilot Program for Enhancement of Contractor Employee 

Whistleblower Protections (FAR Case 2013-015) 

 

This interim rule amends the FAR to implement a four-year 

pilot program to enhance the existing whistleblower protections 

for contractor employees at subpart 3.9.  In accordance with FAR 

1.108(d)(3), contracting officers are encouraged to include the 

changes in these rules in major modifications to contracts and 

orders awarded prior to the effective date of this interim rule.  

The pilot program is mandated by section 828, entitled “Pilot 

Program for Enhancement of Contractor Employee Whistleblower 

Protections,” of the National Defense Authorization Act (NDAA) for 

Fiscal Year (FY) 2013 (Pub. L. 112-239, enacted January 2, 2013).  

This rule implements section 828 by amending FAR 3.900, Scope of 

subpart, to make FAR 3.901 through 3.906 inapplicable to DoD, 

NASA, and the Coast Guard and to prohibit the use of these 

sections for new awards by all other agencies subject to the FAR 

(title 41 agencies) through January 1, 2017.  This rule creates a 

new FAR section 3.908 to be used by title 41 agencies through 

January 1, 2017.  Other exceptions:  FAR 3.907, which addresses 

whistleblower protections under the American Recovery and 

Reinvestment Act of 2009, is unaffected by this rule.  This rule 

does not provide any right not otherwise provided by law to 

disclose classified information, nor does it apply to any element 

of the intelligence community, as defined in section 3(4) of the 

National Security Act of 1947 (50 U.S.C. 401(a)(4)).  In addition, 

the interim rule applies to actions over the simplified 

acquisition threshold. 

 

Replacement pages:  TOC pp. 3-1 and 3-2; 3.9-1 thru 3.9-4; Part 52 

TOC pp. 52-1 and 52-2; 52.2-9 thru 52.2-12.8; 52.2-34.3 thru 52.2-

34.6; and Matrix 52.3-3 and 52.3-4. 

 

Item II—Allowability of Legal Costs for Whistleblower Proceedings 

(FAR Case 2013-017) 

 

This interim rule amends the FAR by revising the cost principle 

at 31.205-47 to implement sections 827(g) and 828(d) of the NDAA for 

FY 2013 (Pub. L. 112-239).  There are two new whistleblower programs 

for contractor and subcontractor employees, at 10 U.S.C. 2409 and 41 

U.S.C. 4712.  The latter program is a pilot program, being addressed 

in FAR Case 2013-015, amending FAR subpart 3.9.  The cost principle 

addresses the allowability of legal costs incurred by a contractor 

or subcontractor in connection with a whistleblower protection 



 

vi 

 

proceeding commenced by a contractor or subcontractor employee 

submitting a complaint of reprisal under the applicable 

whistleblower statute.  Because most contracts awarded to small 

businesses use simplified acquisition procedures or are awarded on a 

competitive, fixed-price basis, thus limiting their exposure to the 

cost principles, the impact of this interim rule on small businesses 

will be minimal. 

 

Replacement pages:  31.2-27 and 31.2-28. 
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PART 3—IMPROPER BUSINESS PRACTICES AND PERSONAL CONFLICTS 

Sec.

OF INTEREST

3.000 Scope of part.

Subpart 3.1—Safeguards
3.101 Standards of conduct.
3.101-1 General.
3.101-2 Solicitation and acceptance of gratuities by 

Government personnel.
3.101-3 Agency regulations.
3.102 [Reserved]
3.103 Independent pricing.
3.103-1 Solicitation provision.
3.103-2 Evaluating the certification.
3.103-3 The need for further certifications.
3.104 Procurement integrity.
3.104-1 Definitions.
3.104-2 General.
3.104-3 Statutory and related prohibitions, restrictions, 

and requirements.
3.104-4 Disclosure, protection, and marking of contractor 

bid or proposal information and source selection 
information.

3.104-5 Disqualification.
3.104-6 Ethics advisory opinions regarding prohibitions 

on a former official’s acceptance of compensation 
from a contractor.

3.104-7 Violations or possible violations.
3.104-8 Criminal and civil penalties, and further 

administrative remedies.
3.104-9 Contract clauses.

Subpart 3.2—Contractor Gratuities to 
Government Personnel

3.201 Applicability.
3.202 Contract clause.
3.203 Reporting suspected violations of the Gratuities 

clause.
3.204 Treatment of violations.

Subpart 3.3—Reports of Suspected Antitrust 
Violations

3.301 General.
3.302 Definitions.
3.303 Reporting suspected antitrust violations.

Subpart 3.4—Contingent Fees
3.400 Scope of subpart.
3.401 Definitions.
3.402 Statutory requirements.
3.403 Applicability.
3.404 Contract clause.
3.405 Misrepresentations or violations of the Covenant 

Against Contingent Fees.
3.406 Records.

Subpart 3.5—Other Improper Business 
Practices

3.501 Buying-in.
3.501-1 Definition.
3.501-2 General.
3.502 Subcontractor kickbacks.
3.502-1 Definitions.
3.502-2 Subcontractor kickbacks.
3.502-3 Contract clause.
3.503 Unreasonable restrictions on subcontractor sales.
3.503-1 Policy.
3.503-2 Contract clause.

Subpart 3.6—Contracts with Government 
Employees or Organizations Owned or 

Controlled by Them
3.601 Policy.
3.602 Exceptions.
3.603 Responsibilities of the contracting officer.

Subpart 3.7—Voiding and Rescinding Contracts
3.700 Scope of subpart.
3.701 Purpose.
3.702 Definition.
3.703 Authority.
3.704 Policy.
3.705 Procedures.

Subpart 3.8—Limitations on the Payment of 
Funds to Influence Federal Transactions

3.800 Scope of subpart.
3.801 Definitions.
3.802 Statutory prohibition and requirement.
3.803 Exceptions.
3.804 Policy.
3.805 Exemption.
3.806 Processing suspected violations.
3.807 Civil penalties.
3.808 Solicitation provision and contract clause.

Subpart 3.9—Whistleblower Protections for 
Contractor Employees

3.900 Scope of subpart.
3.901 Definitions.
3.902 [Reserved]
3.903 Policy.
3.904 Procedures for filing complaints.
3.905 Procedures for investigating complaints.
3.906 Remedies.
3.907 Whistleblower Protections Under the American 

Recovery and Reinvestment Act of 2009 (the 
Recovery Act).

3.907-1 Definitions.
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3.907-2 Policy.
3.907-3 Procedures for filing complaints.
3.907-4 Procedures for investigating complaints.
3.907-5 Access to investigative file of Inspector General.
3.907-6 Remedies and enforcement authority.
3.907-7 Contract clause.
3.908 Pilot program for enhancement of contractor 

employee whistleblower protections.
3.908-1 Scope of section.
3.908-2 Definitions.
3.908-3 Policy.
3.908-4 Filing complaints.
3.908-5 Procedures for investigating complaints.
3.908-6 Statutory remedies.
3.908-7 Enforcement of orders.
3.908-8 Classified information.
3.908-9 Contract clause.

Subpart 3.10—Contractor Code of Business 
Ethics and Conduct

3.1000 Scope of subpart.
3.1001 Definitions.
3.1002 Policy.
3.1003 Requirements.
3.1004 Contract clauses.

Subpart 3.11—Preventing Personal Conflicts of 
Interest for Contractor Employees Performing 

Acquisition Functions
3.1100 Scope of subpart.
3.1101 Definitions.
3.1102 Policy.
3.1103 Procedures.
3.1104 Mitigation or waiver.
3.1105 Violations.
3.1106 Contract clause.
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Subpart 3.9—Whistleblower Protections for 
Contractor Employees

3.900 Scope of subpart.
This subpart implements three different statutory whistle-

blower programs.  This subpart does not implement 10 U.S.C.
2409, which is applicable only to DoD, NASA, and the Coast
Guard.

(a) 41 U.S.C. 4705 (in effect before July 1, 2013 and on or
after January 2, 2017).  Sections 3.901 through 3.906 of this
subpart implement 41 U.S.C. 4705, applicable to civilian
agencies other than NASA and the Coast Guard, except as
provided in paragraph (c) of this section.  These sections are
not in effect for the duration of the pilot program described in
paragraph (b) of this section.

(b) 41 U.S.C. 4712 (in effect on July 1, 2013 through Jan-
uary 1, 2017).  Section 3.908 of this subpart implements the
pilot program, applicable to civilian agencies other than
NASA and the Coast Guard, except as provided in paragraph
(c) of this section.

(c) Contracts funded by the American Recovery and Rein-
vestment Act.  Section 3.907 of this subpart implements sec-
tion 1553 of the American Recovery and Reinvestment Act of
2009 (Pub. L. 111-5), and applies to all contracts funded in
whole or in part by that Act.

3.901 Definitions.
As used in this subpart—
“Authorized official of an agency” means an officer or

employee responsible for contracting, program management,
audit, inspection, investigation, or enforcement of any law or
regulation relating to Government procurement or the subject
matter of the contract.

“Authorized official of the Department of Justice” means
any person responsible for the investigation, enforcement, or
prosecution of any law or regulation.

“Inspector General” means an Inspector General appointed
under the Inspector General Act of 1978, as amended. In the
Department of Defense that is the DoD Inspector General. In
the case of an executive agency that does not have an Inspec-
tor General, the duties shall be performed by an official des-
ignated by the head of the executive agency.

3.902 [Reserved]

3.903 Policy.
Government contractors shall not discharge, demote or

otherwise discriminate against an employee as a reprisal for
disclosing information to a Member of Congress, or an autho-
rized official of an agency or of the Department of Justice,
relating to a substantial violation of law related to a contract
(including the competition for or negotiation of a contract).

3.904 Procedures for filing complaints.
(a) Any employee of a contractor who believes that he or

she has been discharged, demoted, or otherwise discriminated
against contrary to the policy in 3.903 may file a complaint
with the Inspector General of the agency that awarded the
contract.

(b) The complaint shall be signed and shall contain—
(1) The name of the contractor;
(2) The contract number, if known; if not, a description

reasonably sufficient to identify the contract(s) involved;
(3) The substantial violation of law giving rise to the

disclosure;
(4) The nature of the disclosure giving rise to the dis-

criminatory act; and
(5) The specific nature and date of the reprisal.

3.905 Procedures for investigating complaints.
(a) Upon receipt of a complaint, the Inspector General shall

conduct an initial inquiry. If the Inspector General determines
that the complaint is frivolous or for other reasons does not
merit further investigation, the Inspector General shall advise
the complainant that no further action on the complaint will be
taken.

(b) If the Inspector General determines that the complaint
merits further investigation, the Inspector General shall notify
the complainant, contractor, and head of the contracting activ-
ity. The Inspector General shall conduct an investigation and
provide a written report of findings to the head of the agency
or designee.

(c) Upon completion of the investigation, the head of the
agency or designee shall ensure that the Inspector General
provides the report of findings to—

(1) The complainant and any person acting on the com-
plainant’s behalf;

(2) The contractor alleged to have committed the
violation; and

(3) The head of the contracting activity.
(d) The complainant and contractor shall be afforded the

opportunity to submit a written response to the report of find-
ings within 30 days to the head of the agency or designee.
Extensions of time to file a written response may be granted
by the head of the agency or designee.

(e) At any time, the head of the agency or designee may
request additional investigative work be done on the
complaint.

3.906 Remedies.
(a) If the head of the agency or designee determines that a

contractor has subjected one of its employees to a reprisal for
providing information to a Member of Congress, or an autho-
rized official of an agency or of the Department of Justice, the
head of the agency or designee may take one or more of the
following actions:
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(1) Order the contractor to take affirmative action to
abate the reprisal.

(2) Order the contractor to reinstate the person to the
position that the person held before the reprisal, together with
the compensation (including back pay), employment benefits,
and other terms and conditions of employment that would
apply to the person in that position if the reprisal had not been
taken.

(3) Order the contractor to pay the complainant an
amount equal to the aggregate amount of all costs and
expenses (including attorneys’ fees and expert witnesses’
fees) that were reasonably incurred by the complainant for, or
in connection with, bringing the complaint regarding the
reprisal.

(b) Whenever a contractor fails to comply with an order,
the head of the agency or designee shall request the Depart-
ment of Justice to file an action for enforcement of such order
in the United States district court for a district in which the
reprisal was found to have occurred. In any action brought
under this section, the court may grant appropriate relief,
including injunctive relief and compensatory and exemplary
damages.

(c) Any person adversely affected or aggrieved by an order
issued under this section may obtain review of the order’s con-
formance with the law, and this subpart, in the United States
Court of Appeals for a circuit in which the reprisal is alleged
in the order to have occurred. No petition seeking such review
may be filed more than 60 days after issuance of the order by
the head of the agency or designee. Review shall conform to
Chapter 7 of Title 5, United States Code.

3.907 Whistleblower Protections Under the American 
Recovery and Reinvestment Act of 2009 (the Recovery 
Act).

3.907-1 Definitions.
As used in this section—
“Board” means the Recovery Accountability and Trans-

parency Board established by Section 1521 of the Recovery
Act. 

“Covered funds” means any contract payment, grant pay-
ment, or other payment received by a contractor if—

(1) The Federal Government provides any portion of the
money or property that is provided, requested, or demanded;
and

(2) At least some of the funds are appropriated or oth-
erwise made available by the Recovery Act.

“Covered information” means information that the
employee reasonably believes is evidence of gross misman-
agement of the contract or subcontract related to covered
funds, gross waste of covered funds, a substantial and specific
danger to public health or safety related to the implementation
or use of covered funds, an abuse of authority related to the
implementation or use of covered funds, or a violation of law,

rule, or regulation related to an agency contract (including the
competition for or negotiation of a contract) awarded or issued
relating to covered funds.

“Inspector General” means an Inspector General appointed
under the Inspector General Act of 1978. In the Department
of Defense that is the DoD Inspector General. In the case of
an executive agency that does not have an Inspector General,
the duties shall be performed by an official designated by the
head of the executive agency.

“Non-Federal employer,” as used in this section, means
any employer that receives Recovery Act funds, including a
contractor, subcontractor, or other recipient of funds pursuant
to a contract or other agreement awarded and administered in
accordance with the Federal Acquisition Regulation.

3.907-2 Policy.
Non-Federal employers are prohibited from discharging,

demoting, or otherwise discriminating against an employee as
a reprisal for disclosing covered information to any of the fol-
lowing entities or their representatives:

(1) The Board.
(2) An Inspector General.
(3) The Comptroller General.
(4) A member of Congress.
(5) A State or Federal regulatory or law enforcement

agency.
(6) A person with supervisory authority over the employee

or such other person working for the employer who has the
authority to investigate, discover, or terminate misconduct.

(7) A court or grand jury.
(8) The head of a Federal agency.

3.907-3 Procedures for filing complaints.
(a) An employee who believes that he or she has been sub-

jected to reprisal prohibited by the Recovery Act, Section
1553 as set forth in 3.907-2, may submit a complaint regard-
ing the reprisal to the Inspector General of the agency that
awarded the contract.

(b) The complaint shall be signed and shall contain—
(1) The name of the contractor;
(2) The contract number, if known; if not, a description

reasonably sufficient to identify the contract(s) involved;
(3) The covered information giving rise to the disclo-

sure;
(4) The nature of the disclosure giving rise to the dis-

criminatory act; and
(5) The specific nature and date of the reprisal.

(c) A contracting officer who receives a complaint of
reprisal of the type described in 3.907-2 shall forward it to the
Office of Inspector General and to other designated officials
in accordance with agency procedures (e.g., agency legal
counsel).

3.907-4 Procedures for investigating complaints.
Investigation of complaints will be in accordance with sec-

tion 1553 of the Recovery Act.
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3.907-5 Access to investigative file of Inspector General. 
(a) The employee alleging reprisal under this section shall

have access to the investigation file of the Inspector General,
in accordance with the Privacy Act, 5 U.S.C. §552a. The
investigation of the Inspector General shall be deemed closed
for the purposes of disclosure under such section when an
employee files an appeal to the agency head or a court of com-
petent jurisdiction.

(b) In the event the employee alleging reprisal brings a civil
action under section 1553(c)(3) of the Recovery Act, the
employee alleging the reprisal and the non-Federal employer
shall have access to the investigative file of the Inspector Gen-
eral in accordance with the Privacy Act.

(c) The Inspector General may exclude from disclosures
made under 3.907-5(a) or (b)—

(1) Information protected from disclosure by a provi-
sion of law; and

(2) Any additional information the Inspector General
determines disclosure of which would impede a continuing
investigation, provided that such information is disclosed
once such disclosure would no longer impede such investiga-
tion, unless the Inspector General determines that the disclo-
sure of law enforcement techniques, procedures, or
information could reasonably be expected to risk circumven-
tion of the law or disclose the identity of a confidential source.

(d) An Inspector General investigating an alleged reprisal
under this section may not respond to any inquiry or disclose
any information from or about any person alleging such
reprisal, except in accordance with 5 U.S.C. 552a or as
required by any other applicable Federal law.

3.907-6 Remedies and enforcement authority.
(a) Burden of Proof.  (1) Disclosure as contributing factor

in reprisal.
(i) An employee alleging a reprisal under this section

shall be deemed to have affirmatively established the occur-
rence of the reprisal if the employee demonstrates that a dis-
closure described in section 3.907-2 was a contributing factor
in the reprisal.

(ii) A disclosure may be demonstrated as a contrib-
uting factor in a reprisal for purposes of this paragraph by cir-
cumstantial evidence, including—

(A) Evidence that the official undertaking the
reprisal knew of the disclosure; or

(B) Evidence that the reprisal occurred within a
period of time after the disclosure such that a reasonable per-
son could conclude that the disclosure was a contributing fac-
tor in the reprisal.

(2) Opportunity for rebuttal. The head of an agency may
not find the occurrence of a reprisal with respect to a reprisal
that is affirmatively established under section 3.907-6(a)(1) if
the non-Federal employer demonstrates by clear and convinc-
ing evidence that the non-Federal employer would have taken

the action constituting the reprisal in the absence of the dis-
closure.

(b) No later than 30 days after receiving an Inspector Gen-
eral report in accordance with section 1553 of the Recovery
Act, the head of the agency concerned shall determine
whether there is sufficient basis to conclude that the non-Fed-
eral employer has subjected the complainant to a reprisal pro-
hibited by subsection 3.907-2 and shall either issue an order
denying relief in whole or in part or shall take one or more of
the following actions:

(1) Order the employer to take affirmative action to
abate the reprisal.

(2) Order the employer to reinstate the person to the
position that the person held before the reprisal, together with
the compensation (including back pay), compensatory dam-
ages, employment benefits, and other terms and conditions of
employment that would apply to the person in that position if
the reprisal had not been taken.

(3) Order the employer to pay the complainant an
amount equal to the aggregate amount of all costs and
expenses (including attorneys’ fees and expert witnesses’
fees) that were reasonably incurred by the complainant for, or
in connection with, bringing the complaint regarding the
reprisal.

(c)(1) The complainant shall be deemed to have exhausted
all administrative remedies with respect to the complaint, and
the complainant may bring a de novo action at law or equity
against the employer to seek compensatory damages and other
relief available under this section in the appropriate district
court of United States, which shall have jurisdiction over such
an action without regard to the amount in controversy if—

(i) The head of an agency—
(A) Issues an order denying relief in whole or in

part under paragraph (a) of this section;
(B) Has not issued an order within 210 days after

the submission of a complaint in accordance with section
1553 of the Recovery Act, or in the case of an extension of
time in accordance with section 1553 of the Recovery Act,
within 30 days after the expiration of the extension of time; or

(C) Decides in accordance with section 1553 of
the Recovery Act not to investigate or to discontinue an inves-
tigation; and

(ii) There is no showing that such delay or decision
is due to the bad faith of the complainant.

(2) Such an action shall, at the request of either party to
the action, be tried by the court with a jury.

(d) Whenever an employer fails to comply with an order
issued under this section, the head of the agency shall request
the Department of Justice to file an action for enforcement of
such order in the United States district court for a district in
which the reprisal was found to have occurred. In any action
brought under this section, the court may grant appropriate
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relief, including injunctive relief, compensatory and exem-
plary damages, and attorneys fees and costs.

(e) Any person adversely affected or aggrieved by an order
issued under paragraph (b) of this subsection may obtain
review of the order’s conformance with the law, and this sec-
tion, in the United States Court of Appeals for a circuit in
which the reprisal is alleged in the order to have occurred. No
petition seeking such review may be filed more than 60 days
after issuance of the order by the head of the agency.

3.907-7 Contract clause.
Use the clause at 52.203-15, Whistleblower Protections

Under the American Recovery and Reinvestment Act of 2009
in all solicitations and contracts funded in whole or in part
with Recovery Act funds.

3.908 Pilot program for enhancement of contractor 
employee whistleblower protections.

3.908-1 Scope of section.
(a) This section implements 41 U.S.C. 4712.
(b) This section does not apply to—

(1) DoD, NASA, and the Coast Guard; or
(2) Any element of the intelligence community, as

defined in section 3(4) of the National Security Act of 1947
(50 U.S.C. 3003(4)).  This section does not apply to any dis-
closure made by an employee of a contractor or subcontractor
of an element of the intelligence community if such disclo-
sure-

(i) Relates to an activity of an element of the intelli-
gence community; or

(ii) Was discovered during contract or subcontract
services provided to an element of the intelligence commu-
nity.

3.908-2 Definitions.
As used in this section—
“Abuse of authority” means an arbitrary and capricious

exercise of authority that is inconsistent with the mission of
the executive agency concerned or the successful perfor-
mance of a contract of such agency.

“Inspector General” means an Inspector General appointed
under the Inspector General Act of 1978 and any Inspector
General that receives funding from, or has oversight over con-
tracts awarded for, or on behalf of, the executive agency con-
cerned.  

3.908-3 Policy.
(a) Contractors and subcontractors are prohibited from dis-

charging, demoting, or otherwise discriminating against an
employee as a reprisal for disclosing, to any of the entities
listed at paragraph (b) of this subsection, information that the
employee reasonably believes is evidence of gross misman-

agement of a Federal contract, a gross waste of Federal funds,
an abuse of authority relating to a Federal contract, a substan-
tial and specific danger to public health or safety, or a viola-
tion of law, rule, or regulation related to a Federal contract
(including the competition for or negotiation of a contract).  A
reprisal is prohibited even if it is undertaken at the request of
an executive branch official, unless the request takes the form
of a non-discretionary directive and is within the authority of
the executive branch official making the request.

(b) Entities to whom disclosure may be made.
(1) A Member of Congress or a representative of a com-

mittee of Congress.
(2) An Inspector General.
(3) The Government Accountability Office.
(4) A Federal employee responsible for contract over-

sight or management at the relevant agency. 
(5) An authorized official of the Department of Justice

or other law enforcement agency.
(6) A court or grand jury.
(7) A management official or other employee of the

contractor or subcontractor who has the responsibility to
investigate, discover, or address misconduct.

(c) An employee who initiates or provides evidence of con-
tractor or subcontractor misconduct in any judicial or admin-
istrative proceeding relating to waste, fraud, or abuse on a
Federal contract shall be deemed to have made a disclosure.

3.908-4 Filing complaints.
A contractor or subcontractor employee who believes that

he or she has been discharged, demoted, or otherwise discrim-
inated against contrary to the policy in 3.908-3 of this section
may submit a complaint with the Inspector General of the
agency concerned.  Procedures for submitting fraud, waste,
abuse, and whistleblower complaints are generally accessible
on agency Office of Inspector General Hotline or Whistle-
blower Internet sites.  A complaint by the employee may not
be brought under 41 U.S.C. 4712 more than three years after
the date on which the alleged reprisal took place.

3.908-5 Procedures for investigating complaints.
Investigation of complaints by the Inspector General will

be in accordance with 41 U.S.C. 4712(b).

3.908-6 Statutory remedies.
(a) Agency response to Inspector General report.  Not later

than 30 days after receiving an Inspector General report in
accordance with 41 U.S.C. 4712, the head of the agency
shall—

(1) Determine whether sufficient basis exists to con-
clude that the contractor or subcontractor has subjected the
employee who submitted the complaint to a reprisal as pro-
hibited by 3.908-3; and
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(2) Issue an order denying relief or take one or more of
the following actions:

(i) Order the contractor to take affirmative action to
abate the reprisal.

(ii) Order the contractor or subcontractor to reinstate
the complainant-employee to the position that the person held
before the reprisal, together with compensatory damages
(including back pay), employment benefits, and other terms
and conditions of employment that would apply to the person
in that position if the reprisal had not been taken.

(iii) Order the contractor or subcontractor to pay the
complainant-employee an amount equal to the aggregate
amount of all costs and expenses (including attorneys' fees
and expert witnesses’ fees) that were reasonably incurred by
the complainant for, or in connection with, bringing the com-
plaint regarding the reprisal, as determined by the head of the
agency.

(b) Complainant’s right to go to court.  If the head of the
agency issues an order denying relief or has not issued an
order within 210 days after the submission of the complaint or
within 30 days after the expiration of an extension of time
granted in accordance with 41 U.S.C. 4712(b)(2)(B) for the
submission of the Inspector General’s report on the investiga-
tive findings of the complaint to the head of the agency, the
contractor or subcontractor, and the complainant, and there is
no showing that such delay is due to the bad faith of the com-
plainant—

(1) The complainant shall be deemed to have exhausted
all administrative remedies with respect to the complaint; and

(2) The complainant may bring a de novo action at law
or equity against the contractor or subcontractor to seek com-
pensatory damages and other relief available under 41 U.S.C.
4712 in the appropriate district court of the United States,
which shall have jurisdiction over such an action without
regard to the amount in controversy.  Such an action shall, at
the request of either party to the action, be tried by the court
with a jury.  An action under this authority may not be brought
more than two years after the date on which remedies are
deemed to have been exhausted.

(c) Admissibility in evidence.  An Inspector General deter-
mination and an agency head order denying relief under this

section shall be admissible in evidence in any de novo action
at law or equity brought pursuant to 41 U.S.C. 4712. 

(d) No waiver.  The rights and remedies provided for in 41
U.S.C. 4712 may not be waived by any agreement, policy,
form, or condition of employment.

3.908-7 Enforcement of orders.
(a) Whenever a contractor or subcontractor fails to comply

with an order issued under 3.908-6(a)(2) of this section, the
head of the agency concerned shall file an action for enforce-
ment of the order in the U.S. district court for a district in
which the reprisal was found to have occurred.  In any action
brought pursuant to this authority, the court may grant appro-
priate relief, including injunctive relief, compensatory and
exemplary damages, and attorney fees and costs.  The com-
plainant-employee upon whose behalf an order was issued
may also file such an action or join in an action filed by the
head of the agency.

(b) Any person adversely affected or aggrieved by an order
issued under 3.908-6(a)(2) may obtain review of the order’s
conformance with 41 U.S.C. 4712 and its implementing reg-
ulations, in the U.S. court of appeals for a circuit in which the
reprisal is alleged in the order to have occurred.  No petition
seeking such review may be filed more than 60 days after issu-
ance of the order by the head of the agency.  Filing such an
appeal shall not act to stay the enforcement of the order of the
head of an agency, unless a stay is specifically entered by the
court.

3.908-8 Classified information.
41 U.S.C. 4712 does not provide any right to disclose clas-

sified information not otherwise provided by law.

3.908-9 Contract clause.
The contracting officer shall insert the clause at 52.203-17,

Contractor Employee Whistleblower Rights and Requirement
to Inform Employees of Whistleblower Rights, in all solicita-
tions and contracts that exceed the simplified acquisition
threshold.
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from work) is compensation for personal services and is unal-
lowable as stated in 31.205-6(m)(2).

31.205-47 Costs related to legal and other proceedings.
(a) Definitions. As used in this subpart—
“Costs” include, but are not limited to, administrative and

clerical expenses; the costs of legal services, whether per-
formed by in-house or private counsel; the costs of the ser-
vices of accountants, consultants, or others retained by the
contractor to assist it; costs of employees, officers, and direc-
tors; and any similar costs incurred before, during, and after
commencement of a judicial or administrative proceeding
which bears a direct relationship to the proceeding.

“Fraud,” as used in this subsection, means—
(1) Acts of fraud or corruption or attempts to defraud the

Government or to corrupt its agents;
(2) Acts which constitute a cause for debarment or sus-

pension under 9.406-2(a) and 9.407-2(a); and
(3) Acts which violate the False Claims Act, 31U.S.C.,

sections 3729-3731, or the Anti-Kickback Act, 41 U.S.C.,
sections 51 and 54.

“Penalty,” does not include restitution, reimbursement, or
compensatory damages.

“Proceeding,” includes an investigation.
(b) In accordance with 41 U.S.C. 4310 and 10 U.S.C.

2324(k), costs incurred in connection with any proceeding
brought by a Federal, State, local, or foreign government, or
by a contractor or subcontractor employee submitting a
whistleblower complaint of reprisal in accordance with 41
U.S.C. 4712 or 10 U.S.C. 2409, for violation of, or a failure
to comply with, law or regulation by the contractor (including
its agents or employees), or costs incurred in connection with
any proceeding brought by a third party in the name of the
United States under the False Claims Act, 31 U.S.C. 3730, are
unallowable if the result is—

(1) In a criminal proceeding, a conviction;
(2) In a civil or administrative proceeding, either a find-

ing of contractor liability where the proceeding involves an
allegation of fraud or similar misconduct; or imposition of a
monetary penalty, or an order issued by the agency head to the
contractor or subcontractor to take corrective action under 41
U.S.C. 4712 or 10 U.S.C. 2409, where the proceeding does
not involve an allegation of fraud or similar misconduct;

(3) A final decision by an appropriate official of an
executive agency to—

(i) Debar or suspend the contractor;
(ii) Rescind or void a contract; or
(iii) Terminate a contract for default by reason of a

violation or failure to comply with a law or regulation.
(4) Disposition of the matter by consent or compromise

if the proceeding could have led to any of the outcomes listed
in paragraphs (b)(1) through (3) of this subsection (but see
paragraphs (c) and (d) of this subsection); or

(5) Not covered by paragraphs (b)(1) through (4) of this
subsection, but where the underlying alleged contractor mis-
conduct was the same as that which led to a different proceed-
ing whose costs are unallowable by reason of
paragraphs (b)(1) through (4) of this subsection.

(c)(1) To the extent they are not otherwise unallowable,
costs incurred in connection with any proceeding under
paragraph (b) of this subsection commenced by the United
States that is resolved by consent or compromise pursuant to
an agreement entered into between the contractor and the
United States, and which are unallowable solely because of
paragraph (b) of this subsection, may be allowed to the extent
specifically provided in such agreement

(2) In the event of a settlement of any proceeding
brought by a third party under the False Claims Act in which
the United States did not intervene, reasonable costs incurred
by the contractor in connection with such a proceeding, that
are not otherwise unallowable by regulation or by separate
agreement with the United States, may be allowed if the con-
tracting officer, in consultation with his or her legal advisor,
determines that there was very little likelihood that the third
party would have been successful on the merits.

(d) To the extent that they are not otherwise unallowable,
costs incurred in connection with any proceeding under
paragraph (b) of this subsection commenced by a State, local,
or foreign government may be allowable when the contracting
officer (or other official specified in agency procedures)
determines, that the costs were incurred either:

(1) As a direct result of a specific term or condition of
a Federal contract; or

(2) As a result of compliance with specific written direc-
tion of the cognizant contracting officer.

(e) Costs incurred in connection with proceedings
described in paragraph (b) of this subsection, but which are
not made unallowable by that paragraph, may be allowable to
the extent that:

(1) The costs are reasonable in relation to the activities
required to deal with the proceeding and the underlying cause
of action;

(2) The costs are not otherwise recovered from the Fed-
eral Government or a third party, either directly as a result of
the proceeding or otherwise; and

(3) The percentage of costs allowed does not exceed the
percentage determined to be appropriate considering the com-
plexity of procurement litigation, generally accepted princi-
ples governing the award of legal fees in civil actions
involving the United States as a party, and such other factors
as may be appropriate. Such percentage shall not exceed
80 percent. Agreements reached under paragraph (c) of this
subsection shall be subject to this limitation. If, however, an
agreement described in paragraph (c)(1) of this subsection
explicitly states the amount of otherwise allowable incurred
legal fees and limits the allowable recovery to 80 percent or
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less of the stated legal fees, no additional limitation need be
applied. The amount of reimbursement allowed for legal costs
in connection with any proceeding described in
paragraph (c)(2) of this subsection shall be determined by the
cognizant contracting officer, but shall not exceed 80 percent
of otherwise allowable legal costs incurred.

(f) Costs not covered elsewhere in this subsection are unal-
lowable if incurred in connection with:

(1) Defense against Federal Government claims or
appeals or the prosecution of claims or appeals against the
Federal Government (see 2.101).

(2) Organization, reorganization, (including mergers
and acquisitions) or resisting mergers and acquisitions (see
also 31.205-27).

(3) Defense of antitrust suits.
(4) Defense of suits brought by employees or ex-

employees of the contractor under section 2 of the Major
Fraud Act of 1988 where the contractor was found liable or
settled.

(5) Costs of legal, accounting, and consultant services
and directly associated costs incurred in connection with the
defense or prosecution of lawsuits or appeals between con-
tractors arising from either—

(i) An agreement or contract concerning a teaming
arrangement, a joint venture, or similar arrangement of shared
interest; or

(ii) Dual sourcing, coproduction, or similar pro-
grams, are unallowable, except when—

(A) Incurred as a result of compliance with spe-
cific terms and conditions of the contract or written instruc-
tions from the contracting officer, or

(B) When agreed to in writing by the contracting
officer.

(6) Patent infringement litigation, unless otherwise pro-
vided for in the contract.

(7) Representation of, or assistance to, individuals,
groups, or legal entities which the contractor is not legally
bound to provide, arising from an action where the participant
was convicted of violation of a law or regulation or was found
liable in a civil or administrative proceeding.

(8) Protests of Federal Government solicitations or con-
tract awards, or the defense against protests of such solicita-
tions or contract awards, unless the costs of defending against
a protest are incurred pursuant to a written request from the
cognizant contracting officer.

(g) Costs which may be unallowable under 31.205-47,
including directly associated costs, shall be segregated and
accounted for by the contractor separately. During the pen-
dency of any proceeding covered by paragraph (b) and

paragraphs (f)(4) and (f)(7) of this subsection, the contracting
officer shall generally withhold payment of such costs. How-
ever, if in the best interests of the Government, the contracting
officer may provide for conditional payment upon provision
of adequate security, or other adequate assurance, and agree-
ment by the contractor to repay all unallowable costs, plus
interest, if the costs are subsequently determined to be
unallowable.

31.205-48 Research and development costs.
“Research and development,” as used in this subsection,

means the type of technical effort described in 31.205-18 but
sponsored by a grant or required in the performance of a con-
tract. When costs are incurred in excess of either the price of
a contract or amount of a grant for research and development
effort, the excess is unallowable under any other Government
contract.

31.205-49 Goodwill.
Goodwill, an unidentifiable intangible asset, originates

under the purchase method of accounting for a business com-
bination when the price paid by the acquiring company
exceeds the sum of the identifiable individual assets acquired
less liabilities assumed, based upon their fair values. The
excess is commonly referred to as goodwill. Goodwill may
arise from the acquisition of a company as a whole or a portion
thereof. Any costs for amortization, expensing, write-off, or
write-down of goodwill (however represented) are
unallowable.

31.205-50 [Reserved]

31.205-51 Costs of alcoholic beverages.
Costs of alcoholic beverages are unallowable.

31.205-52 Asset valuations resulting from business 
combinations.
(a) For tangible capital assets, when the purchase method

of accounting for a business combination is used, whether or
not the contract or subcontract is subject to CAS, the allow-
able depreciation and cost of money shall be based on the cap-
italized asset values measured and assigned in accordance
with 48 CFR 9904.404-50(d), if allocable, reasonable, and
not otherwise unallowable.

(b) For intangible capital assets, when the purchase method
of accounting for a business combination is used, allowable
amortization and cost of money shall be limited to the total of
the amounts that would have been allowed had the combina-
tion not taken place.
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(i) Comply, and require compliance by the covered
employee, with any conditions imposed by the Government as
necessary to mitigate the personal conflict of interest; or

(ii) Remove the Contractor employee or subcontrac-
tor employee from performance of the contract or terminate
the applicable subcontract.

(d) Subcontract flowdown. The Contractor shall include
the substance of this clause, including this paragraph (d), in
subcontracts—

(1) That exceed $150,000; and
(2) In which subcontractor employees will perform

acquisition functions closely associated with inherently gov-
ernmental functions (i.e., instead of performance only by a
self-employed individual).

(End of clause)

52.203-17 Contractor Employee Whistleblower Rights 
and Requirement to Inform Employees of 
Whistleblower Rights.
As prescribed in 3.908-9, insert the following clause:

CONTRACTOR EMPLOYEE WHISTLEBLOWER RIGHTS AND 
REQUIREMENT TO INFORM EMPLOYEES OF WHISTLEBLOWER 

RIGHTS (SEPT 2013)

(a) This contract and employees working on this contract
will be subject to the whistleblower rights and remedies in the
pilot program on Contractor employee whistleblower protec-
tions established at 41 U.S.C. 4712 by section 828 of the
National Defense Authorization Act for Fiscal Year 2013
(Pub. L. 112-239) and FAR 3.908

(b) The Contractor shall inform its employees in writing,
in the predominant language of the workforce, of employee
whistleblower rights and protections under 41 U.S.C. 4712, as
described in section 3.908 of the Federal Acquisition Regula-
tion.

(c) The Contractor shall insert the substance of this clause,
including this paragraph (c), in all subcontracts over the sim-
plified acquisition threshold.

(End of clause)

52.204-1 Approval of Contract.
As prescribed in 4.103, insert the following clause:

APPROVAL OF CONTRACT (DEC 1989)

This contract is subject to the written approval of [identify
title of designated agency official here] and shall not be bind-
ing until so approved.

(End of clause)

52.204-2 Security Requirements.
As prescribed in 4.404(a), insert the following clause:

SECURITY REQUIREMENTS (AUG 1996)

(a) This clause applies to the extent that this contract
involves access to information classified “Confidential,”
“Secret,” or “Top Secret.”

(b) The Contractor shall comply with—
(1) The Security Agreement (DD Form 441), including

the National Industrial Security Program Operating Manual
(DoD 5220.22-M); and

(2) Any revisions to that manual, notice of which has
been furnished to the Contractor.

(c) If, subsequent to the date of this contract, the security
classification or security requirements under this contract are
changed by the Government and if the changes cause an
increase or decrease in security costs or otherwise affect any
other term or condition of this contract, the contract shall be
subject to an equitable adjustment as if the changes were
directed under the Changes clause of this contract.

(d) The Contractor agrees to insert terms that conform sub-
stantially to the language of this clause, including this
paragraph (d) but excluding any reference to the Changes
clause of this contract, in all subcontracts under this contract
that involve access to classified information.

(End of clause)

Alternate I (Apr 1984). If a cost contract for research and
development with an educational institution is contemplated,
add the following paragraphs (e), (f), and (g) to the basic
clause:

(e) If a change in security requirements, as provided in
paragraphs (b) and (c), results (1) in a change in the security
classification of this contract or any of its elements from an
unclassified status or a lower classification to a higher classifi-
cation, or (2) in more restrictive area controls than previously
required, the Contractor shall exert every reasonable effort
compatible with the Contractor’s established policies to con-
tinue the performance of work under the contract in compliance
with the change in security classification or requirements. If,
despite reasonable efforts, the Contractor determines that the
continuation of work under this contract is not practicable
because of the change in security classification or requirements,
the Contractor shall notify the Contracting Officer in writing.
Until resolution of the problem is made by the Contracting
Officer, the Contractor shall continue safeguarding all classi-
fied material as required by this contract.

(f) After receiving the written notification, the Contracting
Officer shall explore the circumstances surrounding the pro-
posed change in security classification or requirements, and
shall endeavor to work out a mutually satisfactory method
whereby the Contractor can continue performance of the work
under this contract.

(g) If, 15 days after receipt by the Contracting Officer of
the notification of the Contractor’s stated inability to proceed,
(1) the application to this contract of the change in security clas-
sification or requirements has not been withdrawn, or (2) a
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mutually satisfactory method for continuing performance of
work under this contract has not been agreed upon, the Contrac-
tor may request the Contracting Officer to terminate the contract
in whole or in part. The Contracting Officer shall terminate the
contract in whole or in part, as may be appropriate, and the ter-
mination shall be deemed a termination under the terms of the
Termination for the Convenience of the Government clause.

Alternate II (Apr 1984). If employee identification is
required for security or other reasons in a construction con-
tract or architect-engineer contract, add the following
paragraph (e) to the basic clause:

(e) The Contractor shall be responsible for furnishing to
each employee and for requiring each employee engaged on the
work to display such identification as may be approved and
directed by the Contracting Officer. All prescribed identifica-
tion shall immediately be delivered to the Contracting Officer,
for cancellation upon the release of any employee. When
required by the Contracting Officer, the Contractor shall obtain
and submit fingerprints of all persons employed or to be
employed on the project.

52.204-3 Taxpayer Identification.
As prescribed in 4.905, insert the following provision:

TAXPAYER IDENTIFICATION (OCT 1998)

(a) Definitions.
“Common parent,” as used in this provision, means that

corporate entity that owns or controls an affiliated group of
corporations that files its Federal income tax returns on a con-
solidated basis, and of which the offeror is a member.

“Taxpayer Identification Number (TIN),” as used in this
provision, means the number required by the Internal Reve-
nue Service (IRS) to be used by the offeror in reporting
income tax and other returns. The TIN may be either a Social
Security Number or an Employer Identification Number.

(b) All offerors must submit the information required in
paragraphs (d) through (f) of this provision to comply with
debt collection requirements of 31 U.S.C. 7701(c) and
3325(d), reporting requirements of 26 U.S.C. 6041, 6041A,
and 6050M, and implementing regulations issued by the IRS.
If the resulting contract is subject to the payment reporting
requirements described in Federal Acquisition Regulation
(FAR) 4.904, the failure or refusal by the offeror to furnish the
information may result in a 31 percent reduction of payments
otherwise due under the contract.

(c) The TIN may be used by the Government to collect and
report on any delinquent amounts arising out of the offeror’s
relationship with the Government (31 U.S.C. 7701(c)(3)). If
the resulting contract is subject to the payment reporting
requirements described in FAR 4.904, the TIN provided here-
under may be matched with IRS records to verify the accuracy
of the offeror’s TIN.

(d) Taxpayer Identification Number (TIN).

❏ TIN: ____________________________________.
❏ TIN has been applied for.
❏ TIN is not required because:
❏ Offeror is a nonresident alien, foreign corporation, 

or foreign partnership that does not have income 
effectively connected with the conduct of a trade or 
business in the United States and does not have an 
office or place of business or a fiscal paying agent 
in the United States;

❏ Offeror is an agency or instrumentality of a foreign 
government;

❏ Offeror is an agency or instrumentality of the Fed-
eral Government.

(e) Type of organization.
❏ Sole proprietorship;
❏ Partnership;
❏ Corporate entity (not tax-exempt);
❏ Corporate entity (tax-exempt);
❏ Government entity (Federal, State, or local);
❏ Foreign government;
❏ International organization per 26 CFR 1.6049-4;
❏ Other ___________________________________.

(f) Common parent.
❏ Offeror is not owned or controlled by a common par-

ent as defined in paragraph (a) of this provision.
❏ Name and TIN of common parent:

Name ___________________________________
TIN ____________________________________

(End of provision)

52.204-4 Printed or Copied Double-Sided on 
Postconsumer Fiber Content Paper.
As prescribed in 4.303, insert the following clause:

PRINTED OR COPIED DOUBLE-SIDED ON POSTCONSUMER 
FIBER CONTENT PAPER (MAY 2011)

(a) Definitions. As used in this clause—
“Postconsumer fiber” means— (1) Paper, paperboard, and

fibrous materials from retail stores, office buildings, homes,
and so forth, after they have passed through their end-usage
as a consumer item, including: used corrugated boxes; old
newspapers; old magazines; mixed waste paper; tabulating
cards; and used cordage; or

(2) All paper, paperboard, and fibrous materials that
enter and are collected from municipal solid waste; but not

(3) Fiber derived from printers’ over-runs, converters’
scrap, and over-issue publications.

(b) The Contractor is required to submit paper documents,
such as offers, letters, or reports that are printed or copied dou-
ble-sided on paper containing at least 30 percent postcon-
sumer fiber, whenever practicable, when not using electronic
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commerce methods to submit information or data to the Gov-
ernment.

(End of clause)

52.204-5 Women-Owned Business (Other Than Small 
Business).
As prescribed in 4.607(a), insert the following provision:

WOMEN-OWNED BUSINESS (OTHER THAN SMALL 
BUSINESS) (MAY 1999)

(a) Definition. “Women-owned business concern,” as used
in this provision, means a concern that is at least 51 percent
owned by one or more women; or in the case of any publicly
owned business, at least 51 percent of its stock is owned by
one or more women; and whose management and daily busi-
ness operations are controlled by one or more women.

(b) Representation. [Complete only if the offeror is a
women-owned business concern and has not represented
itself as a small business concern in paragraph (b)(1) of
FAR 52.219-1, Small Business Program Representations, of
this solicitation.] The offeror represents that it ❏ is a women-
owned business concern.

(End of provision)

52.204-6 Data Universal Numbering System Number.
As prescribed in 4.607(b), insert the following provision:

DATA UNIVERSAL NUMBERING SYSTEM NUMBER 
(JUL 2013)

(a) Definition. “Data Universal Numbering System
(DUNS) number”, as used in this provision, means the 9-digit
number assigned by Dun and Bradstreet, Inc. (D&B) to iden-
tify unique business entities, which is used as the identifica-
tion number for Federal Contractors.

(b) The offeror shall enter, in the block with its name and
address on the cover page of its offer, the annotation “DUNS”
or “DUNS+4” followed by the DUNS number or “DUNS+4”
that identifies the offeror’s name and address exactly as stated
in the offer. The DUNS number is a nine-digit number
assigned by Dun and Bradstreet, Inc. The DUNS+4 is the
DUNS number plus a 4-character suffix that may be assigned
at the discretion of the offeror to establish additional System
for Award Management records for identifying alternative
Electronic Funds Transfer (EFT) accounts (see
Subpart 32.11) for the same concern.

(c) If the offeror does not have a DUNS number, it should
contact Dun and Bradstreet directly to obtain one.

(1) An offeror may obtain a DUNS number—
(i) Via the Internet at http://fedgov.dnb.com/

webform or if the offeror does not have internet access, it may
call Dun and Bradstreet at 1-866-705-5711 if located within
the United States; or

(ii) If located outside the United States, by contact-
ing the local Dun and Bradstreet office. The offeror should
indicate that it is an offeror for a U.S. Government contract
when contacting the local Dun and Bradstreet office.

(2) The offeror should be prepared to provide the fol-
lowing information:

(i) Company legal business name.
(ii) Tradestyle, doing business, or other name by

which your entity is commonly recognized.
(iii) Company physical street address, city, state and

ZIP Code.
(iv) Company mailing address, city, state and ZIP

Code (if separate from physical).
(v) Company telephone number.
(vi) Date the company was started.
(vii) Number of employees at your location.
(viii) Chief executive officer/key manager.
(ix) Line of business (industry).
(x) Company Headquarters name and address

(reporting relationship within your entity).

(End of provision)

52.204-7 System for Award Management.
As prescribed in 4.1105(a)(1), use the following provision:

SYSTEM FOR AWARD MANAGEMENT (JUL 2013)

(a) Definitions. As used in this provision—
“Data Universal Numbering System (DUNS) number”

means the 9-digit number assigned by Dun and Bradstreet,
Inc. (D&B) to identify unique business entities.

“Data Universal Numbering System +4 (DUNS+4) num-
ber” means the DUNS number assigned by D&B plus a
4-character suffix that may be assigned by a business concern.
(D&B has no affiliation with this 4-character suffix.) This
4-character suffix may be assigned at the discretion of the
business concern to establish additional System for Award
Management records for identifying alternative Electronic
Funds Transfer (EFT) accounts (see the FAR at
Subpart 32.11) for the same concern.

“Registered in the System for Award Management (SAM)
database” means that—

(1) The offeror has entered all mandatory information,
including the DUNS number or the DUNS+4 number, the
Contractor and Government Entity (CAGE) code, as well as
data required by the Federal Funding Accountability and
Transparency Act of 2006 (see Subpart 4.14) into the SAM
database; 

(2) The offeror has completed the Core, Assertions, and
Representations and Certifications, and Points of Contact sec-
tions of the registration in the SAM database;

(3) The Government has validated all mandatory data
fields, to include validation of the Taxpayer Identification
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Number (TIN) with the Internal Revenue Service (IRS).  The
offeror will be required to provide consent for TIN validation
to the Government as a part of the SAM registration process;
and

(4) The Government has marked the record “Active”.
(b)(1) By submission of an offer, the offeror acknowledges

the requirement that a prospective awardee shall be registered
in the SAM database prior to award, during performance, and
through final payment of any contract, basic agreement, basic
ordering agreement, or blanket purchasing agreement result-
ing from this solicitation.

(2) The offeror shall enter, in the block with its name
and address on the cover page of its offer, the annotation
“DUNS” or “DUNS +4” followed by the DUNS or DUNS +4
number that identifies the offeror’s name and address exactly
as stated in the offer. The DUNS number will be used by the
Contracting Officer to verify that the offeror is registered in
the SAM database.

(c) If the offeror does not have a DUNS number, it should
contact Dun and Bradstreet directly to obtain one.

(1) An offeror may obtain a DUNS number—
(i) Via the Internet at http://fedgov.dnb.com/

webform or if the offeror does not have internet access, it may
call Dun and Bradstreet at 1-866-705-5711 if located within
the United States; or

(ii) If located outside the United States, by contact-
ing the local Dun and Bradstreet office. The offeror should
indicate that it is an offeror for a U.S. Government contract
when contacting the local Dun and Bradstreet office.

(2) The offeror should be prepared to provide the fol-
lowing information:

(i) Company legal business.
(ii) Tradestyle, doing business, or other name by

which your entity is commonly recognized.
(iii) Company Physical Street Address, City, State,

and ZIP Code.
(iv) Company Mailing Address, City, State and ZIP

Code (if separate from physical).
(v) Company Telephone Number.
(vi) Date the company was started.
(vii) Number of employees at your location.
(viii) Chief executive officer/key manager.
(ix) Line of business (industry).
(x) Company Headquarters name and address

(reporting relationship within your entity).
(d) If the Offeror does not become registered in the SAM

database in the time prescribed by the Contracting Officer, the
Contracting Officer will proceed to award to the next other-
wise successful registered Offeror.

(e) Processing time, which normally takes 48 hours, should
be taken into consideration when registering. Offerors who
are not registered should consider applying for registration
immediately upon receipt of this solicitation.

(f) Offerors may obtain information on registration at
https://www.acquisition.gov .

(End of clause)

Alternate I (Jul 2013). As prescribed in 4.1105(a)(2), sub-
stitute the following paragraph (b)(1) for paragraph (b)(1) of the
basic provision:

(b)(1)  By submission of an offer, the offeror acknowl-
edges the requirement that a prospective awardee shall be reg-
istered in the System for Award Management prior to award,
during performance, and through final payment of any contract,
basic agreement, basic ordering agreement, or blanket purchas-
ing agreement resulting from this solicitation.  If registration
prior to award is not possible, the awardee shall be registered in
the System for Award Management within 30 days after award
or before three days prior to submission of the first invoice,
whichever occurs first.

52.204-8 Annual Representations and Certifications.
As prescribed in 4.1202, insert the following provision:

ANNUAL REPRESENTATIONS AND CERTIFICATIONS 
(JUL 2013)

(a)(1) The North American Industry Classification System
(NAICS) code for this acquisition is __________________
[insert NAICS code].

(2) The small business size standard is _____________
[insert size standard].

(3) The small business size standard for a concern which
submits an offer in its own name, other than on a construction
or service contract, but which proposes to furnish a product
which it did not itself manufacture, is 500 employees.

(b)(1) If the provision at 52.204-7, System for Award Man-
agement, is included in this solicitation, paragraph (d) of this
provision applies.

(2) If the provision at 52.204-7 is not included in this
solicitation, and the offeror is currently registered in the Sys-
tem for Award Management (SAM), and has completed the
Representations and Certifications section of SAM electroni-
cally, the offeror may choose to use paragraph (d) of this pro-
vision instead of completing the corresponding individual
representations and certifications in the solicitation. The off-
eror shall indicate which option applies by checking one of the
following boxes:

[ ] (i) Paragraph (d) applies.
[ ] (ii) Paragraph (d) does not apply and the offeror

has completed the individual representations and
certifications in the solicitation.

(c)(1) The following representations or certifications in
SAM are applicable to this solicitation as indicated:

(i) 52.203-2, Certificate of Independent Price Deter-
mination. This provision applies to solicitations when a firm-
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fixed-price contract or fixed-price contract with economic
price adjustment is contemplated, unless—

(A) The acquisition is to be made under the sim-
plified acquisition procedures in Part 13;

(B) The solicitation is a request for technical pro-
posals under two-step sealed bidding procedures; or

(C) The solicitation is for utility services for
which rates are set by law or regulation.

(ii) 52.203-11, Certification and Disclosure Regard-
ing Payments to Influence Certain Federal Transactions. This
provision applies to solicitations expected to exceed
$150,000.

(iii) 52.204-3, Taxpayer Identification. This provi-
sion applies to solicitations that do not include the provision
at 52.204-7, System for Award Management.

(iv) 52.204-5, Women-Owned Business (Other Than
Small Business). This provision applies to solicitations that—

(A) Are not set aside for small business concerns; 
(B) Exceed the simplified acquisition threshold;

and
(C) Are for contracts that will be performed in the

United States or its outlying areas.
(v) 52.209-2, Prohibition on Contracting with

Inverted Domestic Corporations—Representation. This pro-
vision applies to solicitations using funds appropriated in fis-
cal years 2008, 2009, 2010, or 2012.

(vi) 52.209-5, Certification Regarding Responsibil-
ity Matters. This provision applies to solicitations where the
contract value is expected to exceed the simplified acquisition
threshold.

(vii) 52.214-14, Place of Performance—Sealed Bid-
ding. This provision applies to invitations for bids except
those in which the place of performance is specified by the
Government.

(viii) 52.215-6, Place of Performance. This provi-
sion applies to solicitations unless the place of performance is
specified by the Government.

(ix) 52.219-1, Small Business Program Representa-
tions (Basic & Alternate I). This provision applies to solicita-
tions when the contract will be performed in the United States
or its outlying areas. 

(A) The basic provision applies when the solici-
tations are issued by other than DoD, NASA, and the Coast
Guard.

(B) The provision with its Alternate I applies to
solicitations issued by DoD, NASA, or the Coast Guard.

(x) 52.219-2, Equal Low Bids. This provision
applies to solicitations when contracting by sealed bidding
and the contract will be performed in the United States or its
outlying areas.

(xi) 52.222-22, Previous Contracts and Compliance
Reports. This provision applies to solicitations that include
the clause at 52.222-26, Equal Opportunity.

(xii) 52.222-25, Affirmative Action Compliance.
This provision applies to solicitations, other than those for
construction, when the solicitation includes the clause at
52.222-26, Equal Opportunity. 

(xiii) 52.222-38, Compliance with Veterans’
Employment Reporting Requirements. This provision applies
to solicitations when it is anticipated the contract award will
exceed the simplified acquisition threshold and the contract is
not for acquisition of commercial items.

(xiv) 52.223-1, Biobased Product Certification.  This
provision applies to solicitations that require the delivery or
specify the use of USDA–designated items; or include the
clause at 52.223-2, Affirmative Procurement of Biobased
Products Under Service and Construction Contracts.

(xv) 52.223-4, Recovered Material Certification.
This provision applies to solicitations that are for, or specify
the use of, EPA–designated items.

(xvi) 52.225-2, Buy American Act Certificate. This
provision applies to solicitations containing the clause at
52.225-1. 

(xvii) 52.225-4, Buy American Act—Free Trade
Agreements—Israeli Trade Act Certificate. (Basic, Alternates
I, II, and III.) This provision applies to solicitations containing
the clause at 52.225-3.

(A) If the acquisition value is less than $25,000,
the basic provision applies. 

(B) If the acquisition value is $25,000 or more but
is less than $50,000, the provision with its Alternate I applies. 

(C) If the acquisition value is $50,000 or more but
is less than $77,494, the provision with its Alternate II applies.

(D) If the acquisition value is $77,494 or more but
is less than $100,000, the provision with its Alternate III
applies.

(xviii) 52.225-6, Trade Agreements Certificate. This
provision applies to solicitations containing the clause at
52.225-5.

(xix) 52.225-20, Prohibition on Conducting
Restricted Business Operations in Sudan—Certification. This
provision applies to all solicitations.

(xx) 52.225-25, Prohibition on Contracting with
Entities Engaging in Certain Activities or Transactions Relat-
ing to Iran-Representation and Certifications. This provision
applies to all solicitations.

(xxi) 52.226-2, Historically Black College or Uni-
versity and Minority Institution Representation.  This provi-
sion applies to—

(A) Solicitations for research, studies, supplies, or
services of the type normally acquired from higher educa-
tional institutions; and

(B) For DoD, NASA, and Coast Guard acquisi-
tions, solicitations that contain the clause at 52.219-23, Notice
of Price Evaluation Adjustment for Small Disadvantaged
Business Concerns. 
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(2) The following certifications are applicable as indi-
cated by the Contracting Officer: 

[Contracting Officer check as appropriate.]
__ (i) 52.219-22, Small Disadvantaged Business Sta-

tus.
__ (A) Basic.
__ (B) Alternate I. 

__ (ii) 52.222-18, Certification Regarding Knowl-
edge of Child Labor for Listed End Products.

__ (iii) 52.222-48, Exemption from Application of
the Service Contract Act to Contracts for Maintenance, Cali-
bration, or Repair of Certain Equipment Certification. 

__ (iv) 52.222-52, Exemption from Application of
the Service Contract Act to Contracts for Certain Services–
Certification.

__ (v) 52.223-9, with its Alternate I, Estimate of Per-
centage of Recovered Material Content for EPA–Designated
Products (Alternate I only). 

__ (vi) 52.227-6, Royalty Information.
__ (A) Basic.
__(B) Alternate I.

__ (vii) 52.227-15, Representation of Limited Rights
Data and Restricted Computer Software.   

(d) The offeror has completed the annual representations
and certifications electronically via the SAM website
accessed through https://www.acquisition.gov. After review-
ing the SAM database information, the offeror verifies by sub-
mission of the offer that the representations and certifications
currently posted electronically that apply to this solicitation as
indicated in paragraph (c) of this provision have been entered
or updated within the last 12 months, are current, accurate,
complete, and applicable to this solicitation (including the
business size standard applicable to the NAICS code refer-
enced for this solicitation), as of the date of this offer and are
incorporated in this offer by reference (see FAR 4.1201);
except for the changes identified below [offeror to insert
changes, identifying change by clause number, title, date].
These amended representation(s) and/or certification(s) are
also incorporated in this offer and are current, accurate, and
complete as of the date of this offer.

Any changes provided by the offeror are applicable to this
solicitation only, and do not result in an update to the repre-
sentations and certifications posted on SAM.

(End of provision)

52.204-9 Personal Identity Verification of Contractor 
Personnel.
As prescribed in 4.1303, insert the following clause:

PERSONAL IDENTITY VERIFICATION OF CONTRACTOR 
PERSONNEL (JAN 2011)

(a) The Contractor shall comply with agency personal
identity verification procedures identified in the contract that
implement Homeland Security Presidential Directive-12
(HSPD-12), Office of Management and Budget (OMB) guid-
ance M-05-24 and Federal Information Processing Standards
Publication (FIPS PUB) Number 201.

(b) The Contractor shall account for all forms of Govern-
ment-provided identification issued to the Contractor employ-
ees in connection with performance under this contract.  The
Contractor shall return such identification to the issuing
agency at the earliest of any of the following, unless otherwise
determined by the Government:

(1) When no longer needed for contract performance.
(2) Upon completion of the Contractor employee’s

employment.
(3) Upon contract completion or termination.

(c) The Contracting Officer may delay final payment under
a contract if the Contractor fails to comply with these require-
ments.

(d) The Contractor shall insert the substance of this clause,
including this paragraph (d), in all subcontracts when the sub-
contractor’s employees are required to have routine physical
access to a Federally-controlled facility and/or routine access
to a Federally-controlled information system. It shall be the
responsibility of the prime Contractor to return such identifi-
cation to the issuing agency in accordance with the terms set
forth in paragraph (b) of this section, unless otherwise
approved in writing by the Contracting Officer.

(End of clause)

52.204-10 Reporting Executive Compensation and First-
Tier Subcontract Awards.
As prescribed in 4.1403(a), insert the following clause:

REPORTING EXECUTIVE COMPENSATION AND FIRST-TIER 
SUBCONTRACT AWARDS (JUL 2013)

(a) Definitions. As used in this clause:
“Executive” means officers, managing partners, or any

other employees in management positions.
“First-tier subcontract” means a subcontract awarded

directly by the Contractor for the purpose of acquiring sup-
plies or services (including construction) for performance of
a prime contract.  It does not include the Contractor’s supplier
agreements with vendors, such as long-term arrangements for
materials or supplies that benefit multiple contracts and/or the
costs of which are normally applied to a Contractor’s general
and administrative expenses or indirect costs.

“Months of award” means the month in which a contract
is signed by the Contracting Officer or the month in which a
first-tier subcontract is signed by the Contractor.

FAR CLAUSE # TITLE DATE CHANGE
____________ _________ _____ _______
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“Total compensation” means the cash and noncash dollar
value earned by the executive during the Contractor’s preced-
ing fiscal year and includes the following (for more informa-
tion see 17 CFR 229.402(c)(2)):

(1) Salary and bonus.
(2) Awards of stock, stock options, and stock apprecia-

tion rights. Use the dollar amount recognized for financial
statement reporting purposes with respect to the fiscal year in
accordance with the Financial Accounting Standards Board’s
Accounting Standards Codification (FASB ASC) 718, Com-
pensation-Stock Compensation.

(3) Earnings for services under non-equity incentive
plans.  This does not include group life, health, hospitalization
or medical reimbursement plans that do not discriminate in
favor of executives, and are available generally to all salaried
employees.

(4) Change in pension value.  This is the change in
present value of defined benefit and actuarial pension plans.

(5) Above-market earnings on deferred compensation
which is not tax-qualified.

(6) Other compensation, if the aggregate value of all
such other compensation (e.g., severance, termination pay-
ments, value of life insurance paid on behalf of the employee,
perquisites or property) for the executive exceeds $10,000.

(b) Section 2(d)(2) of the Federal Funding Accountability
and Transparency Act of 2006 (Pub. L. 109-282), as amended
by section 6202 of the Government Funding Transparency
Act of 2008 (Pub. L. 110-252), requires the Contractor to
report information on subcontract awards.  The law requires
all reported information be made public, therefore, the Con-
tractor is responsible for notifying its subcontractors that the
required information will be made public.

(c) Nothing in this clause requires the disclosure of classi-
fied information

(d)(1) Executive compensation of the prime contractor. As
a part of its annual registration requirement in the System for
Award Management (SAM) database (FAR provision
52.204-7), the Contractor shall report the names and total
compensation of each of the five most highly compensated
executives for its preceding completed fiscal year, if—

(i) In the Contractor’s preceding fiscal year, the Con-
tractor received—

(A) 80 percent or more of its annual gross reve-
nues from Federal contracts (and subcontracts), loans, grants
(and subgrants), cooperative agreements, and other forms of
Federal financial assistance; and

(B) $25,000,000 or more in annual gross revenues
from Federal contracts (and subcontracts), loans, grants (and
subgrants), cooperative agreements, and other forms of Fed-
eral financial assistance; and

(ii) The public does not have access to information
about the compensation of the executives through periodic
reports filed under section 13(a) or 15(d) of the Securities

Exchange Act of 1934 (15 U.S.C. 78m(a), 78o(d)) or section
6104 of the Internal Revenue Code of 1986.  (To determine if
the public has access to the compensation information, see the
U.S. Security and Exchange Commission total compensation
filings at http://www.sec.gov/answers/execomp.htm.)

(2) First-tier subcontract information. Unless other-
wise directed by the contracting officer, or as provided in
paragraph (h) of this clause, by the end of the month following
the month of award of a first-tier subcontract with a value of
$25,000 or more, the Contractor shall report the following
information at http://www.fsrs.gov for that first-tier subcon-
tract.  (The Contractor shall follow the instructions at http://
www.fsrs.gov to report the data.)

(i) Unique identifier (DUNS Number) for the sub-
contractor receiving the award and for the subcontractor's par-
ent company, if the subcontractor has a parent company.

(ii) Name of the subcontractor.
(iii) Amount of the subcontract award.
(iv) Date of the subcontract award.
(v) A description of the products or services (includ-

ing construction) being provided under the subcontract,
including the overall purpose and expected outcomes or
results of the subcontract.

(vi) Subcontract number (the subcontract number
assigned by the Contractor).

(vii) Subcontractor’s physical address including
street address, city, state, and country. Also include the nine-
digit zip code and congressional district.

(viii) Subcontractor’s primary performance location
including street address, city, state, and country. Also include
the nine-digit zip code and congressional district.

(ix) The prime contract number, and order number if
applicable.

(x) Awarding agency name and code.
(xi) Funding agency name and code.
(xii) Government contracting office code.
(xiii) Treasury account symbol (TAS) as reported in

FPDS.
(xiv) The applicable North American Industry Clas-

sification System code (NAICS).
(3) Executive compensatioin of the first-tier subcon-

tractor. Unless otherwise directed by the Contracting Officer,
by the end of the month following the month of award of a
first-tier subcontract with a value of $25,000 or more, and
annually thereafter (calculated from the prime contract award
date), the Contractor shall report the names and total compen-
sation of each of the five most highly compensated executives
for that first-tier subcontractor for the first-tier subcontrac-
tor’s preceding completed fiscal year at http://www.fsrs.gov ,
if—

(i) In the subcontractor’s preceding fiscal year, the
subcontractor received—
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(A) 80 percent or more of its annual gross reve-
nues from Federal contracts (and subcontracts), loans, grants
(and subgrants), cooperative agreements, and other forms of
Federal financial assistance; and 

(B) $25,000,000 or more in annual gross revenues
from Federal contracts (and subcontracts), loans, grants (and
subgrants), cooperative agreements, and other forms of Fed-
eral financial assistance; and 

(ii) The public does not have access to information
about the compensation of the executives through periodic
reports filed under section 13(a) or 15(d) of the Securities
Exchange Act of 1934 (15 U.S.C. 78m(a), 78o(d)) or section
6104 of the Internal Revenue Code of 1986.  (To determine if
the public has access to the compensation information, see the
U.S. Security and Exchange Commission total compensation
filings at http://www.sec.gov/answers/execomp.htm.)

(e) The Contractor shall not split or break down first-tier
subcontract awards to a value less than $25,000 to avoid the
reporting requirements in paragraph (d).

(f) The Contractor is required to report information on a
first-tier subcontract covered by paragraph (d) when the sub-
contract is awarded.  Continued reporting on the same sub-
contract is not required unless one of the reported data
elements changes during the performance of the subcontract.
The Contractor is not required to make further reports after the
first-tier subcontract expires.

(g)(1) If the Contractor in the previous tax year had gross
income, from all sources, under $300,000, the Contractor is
exempt from the requirement to report subcontractor awards.

(2) If a subcontractor in the previous tax year had gross
income from all sources under $300,000, the Contractor does
not need to report awards for that subcontractor.

(h) The FSRS database at http://www.fsrs.gov will be pre-
populated with some information from SAM and FPDS data-
bases.  If FPDS information is incorrect, the contractor should
notify the contracting officer.  If the SAM database informa-
tion is incorrect, the contractor is responsible for correcting
this information.

(End of clause)

52.204-11 American Recovery and Reinvestment Act—
Reporting Requirements.
As prescribed in 4.1502, insert the following clause:

AMERICAN RECOVERY AND REINVESTMENT ACT—
REPORTING REQUIREMENTS (JUL 2010)

(a) Definitions. For definitions related to this clause (e.g.,
contract, first-tier subcontract, total compensation etc.) see
the Frequently Asked Questions (FAQs) available at http://
www.whitehouse.gov/omb/recovery_faqs_contractors.
These FAQs are also linked under http://
www.FederalReporting.gov.

(b) This contract requires the contractor to provide prod-
ucts and/or services that are funded under the American
Recovery and Reinvestment Act of 2009 (Recovery Act).
Section 1512(c) of the Recovery Act requires each contractor
to report on its use of Recovery Act funds under this contract.
These reports will be made available to the public.

(c) Reports from the Contractor for all work funded, in
whole or in part, by the Recovery Act, are due no later than
the 10th day following the end of each calendar quarter. The
Contractor shall review the Frequently Asked Questions
(FAQs) for Federal Contractors before each reporting cycle
and prior to submitting each quarterly report as the FAQs may
be updated from time-to-time. The first report is due no later
than the 10th day after the end of the calendar quarter in which
the Contractor received the award. Thereafter, reports shall be
submitted no later than the 10th day after the end of each cal-
endar quarter. For information on when the Contractor shall
submit its final report, see http://www.whitehouse.gov/omb/
recovery_faqs_contractors.

(d) The Contractor shall report the following information,
using the online reporting tool available at
www.FederalReporting.gov.

(1) The Government contract and order number, as
applicable.

(2) The amount of Recovery Act funds invoiced by the
contractor for the reporting period. A cumulative amount
from all the reports submitted for this action will be main-
tained by the government’s on-line reporting tool.

(3) A list of all significant services performed or sup-
plies delivered, including construction, for which the contrac-
tor invoiced in this calendar quarter.

(4) Program or project title, if any.
(5) A description of the overall purpose and expected

outcomes or results of the contract, including significant
deliverables and, if appropriate, associated units of measure.

(6) An assessment of the contractor’s progress towards
the completion of the overall purpose and expected outcomes
or results of the contract (i.e., not started, less than 50 percent
completed, completed 50 percent or more, or fully com-
pleted). This covers the contract (or portion thereof) funded
by the Recovery Act.

(7) A narrative description of the employment impact of
work funded by the Recovery Act. This narrative should be
cumulative for each calendar quarter and address the impact
on the Contractor’s and first-tier subcontractors’ workforce
for all first-tier subcontracts valued at $25,000 or more. At a
minimum, the Contractor shall provide—

(i) A brief description of the types of jobs created and
jobs retained in the United States and outlying areas (see def-
inition in FAR 2.101). This description may rely on job titles,
broader labor categories, or the Contractor’s existing practice
for describing jobs as long as the terms used are widely under-
stood and describe the general nature of the work; and
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(ii) An estimate of the number of jobs created and
jobs retained by the prime Contractor and all first-tier subcon-
tracts valued at $25,000 or more, in the United States and out-
lying areas. A job cannot be reported as both created and
retained. See an example of how to calculate the number of
jobs at http://www.whitehouse.gov/omb/
recovery_faqs_contractors.

(8) Names and total compensation of each of the five
most highly compensated officers of the Contractor for the
calendar year in which the contract is awarded if—

(i) In the Contractor’s preceding fiscal year, the Con-
tractor received—

(A) 80 percent or more of its annual gross reve-
nues from Federal contracts (and subcontracts), loans, grants
(and subgrants) and cooperative agreements; and

(B) $25,000,000 or more in annual gross revenues
from Federal contracts (and subcontracts), loans, grants (and
subgrants) and cooperative agreements; and

(ii) The public does not have access to information
about the compensation of the senior executives through peri-
odic reports filed under section 13(a) or 15(d) of the Securities
Exchange Act of 1934 (15 U.S.C. 78m(a), 78o(d)) or section
6104 of the Internal Revenue Code of 1986.

(9) For subcontracts valued at less than $25,000 or any
subcontracts awarded to an individual, or subcontracts
awarded to a subcontractor that in the previous tax year had
gross income under $300,000, the Contractor shall only report
the aggregate number of such first tier subcontracts awarded
in the quarter and their aggregate total dollar amount.

(10) For any first-tier subcontract funded in whole or in
part under the Recovery Act, that is valued at $25,000 or more
and not subject to reporting under paragraph 9, the Contractor
shall require the subcontractor to provide the information
described in paragraphs (d)(10)(i), (ix), (x), (xi), and (xii) of
this section to the Contractor for the purposes of the quarterly
report. The Contractor shall advise the subcontractor that the
information will be made available to the public as required
by section 1512 of the Recovery Act. The Contractor shall
provide detailed information on these first-tier subcontracts as
follows:

(i) Unique identifier (DUNS Number) for the sub-
contractor receiving the award and for the subcontractor’s
parent company, if the subcontractor has a parent company.

(ii) Name of the subcontractor.
(iii) Amount of the subcontract award.
(iv) Date of the subcontract award.
(v) The applicable North American Industry Classi-

fication System (NAICS) code.
(vi) Funding agency.
(vii) A description of the products or services

(including construction) being provided under the subcon-
tract, including the overall purpose and expected outcomes or
results of the subcontract.

(viii) Subcontract number (the contract number
assigned by the prime contractor).

(ix) Subcontractor’s physical address including
street address, city, state, and country. Also include the nine-
digit zip code and congressional district if applicable.

(x) Subcontract primary performance location
including street address, city, state, and country. Also include
the nine-digit zip code and congressional district if applicable.

(xi) Names and total compensation of each of the
subcontractor’s five most highly compensated officers, for the
calendar year in which the subcontract is awarded if—

(A) In the subcontractor’s preceding fiscal year,
the subcontractor received—

(1) 80 percent or more of its annual gross rev-
enues in Federal contracts (and subcontracts), loans, grants
(and subgrants), and cooperative agreements; and

(2) $25,000,000 or more in annual gross reve-
nues from Federal contracts (and subcontracts), loans, grants
(and subgrants), and cooperative agreements; and

(B) The public does not have access to informa-
tion about the compensation of the senior executives through
periodic reports filed under section 13(a) or 15(d) of the Secu-
rities Exchange Act of 1934 (15 U.S.C. 78m(a), 78o(d)) or
section 6104 of the Internal Revenue Code of 1986.

(xii) A narrative description of the employment
impact of work funded by the Recovery Act. This narrative
should be cumulative for each calendar quarter and address
the impact on the subcontractor’s workforce. At a minimum,
the subcontractor shall provide—

(A) A brief description of the types of jobs created
and jobs retained in the United States and outlying areas (see
definition in FAR 2.101). This description may rely on job
titles, broader labor categories, or the subcontractor’s existing
practice for describing jobs as long as the terms used are
widely understood and describe the general nature of the
work; and

(B) An estimate of the number of jobs created and
jobs retained by the subcontractor in the United States and
outlying areas. A job cannot be reported as both created and
retained. See an example of how to calculate the number of
jobs at http://www.whitehouse.gov/omb/
recovery_faqs_contractors.

(End of clause)

52.204-12 Data Universal Numbering System Number 
Maintenance.
As prescribed in 4.607(c), insert the following clause:

DATA UNIVERSAL NUMBERING SYSTEM NUMBER 
MAINTENANCE (DEC 2012)

(a) Definition. “Data Universal Numbering System
(DUNS) number,” as used in this clause, means the 9-digit
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number assigned by Dun and Bradstreet, Inc. (D&B) to iden-
tify unique business entities, which is used as the identifica-
tion number for Federal contractors.

(b) The Contractor shall ensure that the DUNS number is
maintained with Dun & Bradstreet throughout the life of the
contract.  The Contractor shall communicate any change to
the DUNS number to the Contracting Officer within 30 days
after the change, so an appropriate modification can be issued
to update the data on the contract.  A change in the DUNS
number does not necessarily require a novation be accom-
plished.  Dun & Bradstreet may be contacted—

(1) Via the internet at http://fedgov.dnb.com/webform
or if the Contractor does not have internet access, it may call
Dun and Bradstreet at 1-866-705-5711 if located within the
United States; or

(2) If located outside the United States, by contacting
the local Dun and Bradstreet office.

(End of clause)

52.204-13 System for Award Management Maintenance.
As prescribed in 4.1105(b), use the following clause:

SYSTEM FOR AWARD MANAGEMENT MAINTENANCE.
(JUL 2013)

(a) Definitions.  As used in this clause—

“Data Universal Numbering System (DUNS) number”
means the 9-digit number assigned by Dun and Bradstreet,
Inc. (D&B) to identify unique business entities, which is used
as the identification number for Federal contractors.

“Data Universal Numbering System+4 (DUNS+4) num-
ber” means the DUNS number assigned by D&B plus a 4-
character suffix that may be assigned by a business concern.
(D&B has no affiliation with this 4-character suffix.)  This 4-
character suffix may be assigned at the discretion of the busi-
ness concern to establish additional SAM records for identi-
fying alternative Electronic Funds Transfer (EFT) accounts
(see the FAR at subpart 32.11) for the same concern.

“Registered in the System for Award Management (SAM)
database” means that—

(1) The Contractor has entered all mandatory informa-
tion, including the DUNS number or the DUNS+4 number,
the Contractor and Government Entity (CAGE) code, as well
as data required by the Federal Funding Accountability and
Transparency Act of 2006 (see Subpart 4.14), into the SAM
database;

(2) The Contractor has completed the Core, Assertions,
Representations and Certifications, and Points of Contact sec-
tions of the registration in the SAM database;

(3) The Government has validated all mandatory data
fields, to include validation of the Taxpayer Identification
Number (TIN) with the Internal Revenue Service (IRS).  The
Contractor will be required to provide consent for TIN vali-

dation to the Government as a part of the SAM registration
process; and

(4) The Government has marked the record “Active”.
“System for Award Management (SAM)” means the pri-

mary Government repository for prospective Federal awardee
and Federal awardee information and the centralized Govern-
ment system for certain contracting, grants, and other assis-
tance-related processes. It includes—

(1) Data collected from prospective Federal awardees
required for the conduct of business with the Government;

(2) Prospective contractor-submitted annual represen-
tations and certifications in accordance with FAR
Subpart 4.14; and

(3) Identification of those parties excluded from receiv-
ing Federal contracts, certain subcontracts, and certain types
of Federal financial and non-financial assistance and benefits.

(b) The Contractor is responsible for the accuracy and
completeness of the data within the SAM database, and for
any liability resulting from the Government’s reliance on
inaccurate or incomplete data.  To remain registered in the
SAM database after the initial registration, the Contractor is
required to review and update on an annual basis, from the
date of initial registration or subsequent updates, its informa-
tion in the SAM database to ensure it is current, accurate and
complete.  Updating information in the SAM does not alter the
terms and conditions of this contract and is not a substitute for
a properly executed contractual document.

(c) (1) (i) If a Contractor has legally changed its business
name, doing business as name, or division name (whichever
is shown on the contract), or has transferred the assets used in
performing the contract, but has not completed the necessary
requirements regarding novation and change-of-name agree-
ments in subpart 42.12, the Contractor shall provide the
responsible Contracting Officer a minimum of one business
day's written notification of its intention to—

(A) Change the name in the SAM database; 
(B) Comply with the requirements of subpart

42.12 of the FAR; and
(C) Agree in writing to the timeline and proce-

dures specified by the responsible Contracting Officer.  The
Contractor shall provide with the notification sufficient doc-
umentation to support the legally changed name.

(ii) If the Contractor fails to comply with the require-
ments of paragraph (c)(1)(i) of this clause, or fails to perform
the agreement at paragraph (c)(1)(i)(C) of this clause, and, in
the absence of a properly executed novation or change-of-
name agreement, the SAM information that shows the Con-
tractor to be other than the Contractor indicated in the contract
will be considered to be incorrect information within the
meaning of the “Suspension of Payment” paragraph of the
electronic funds transfer (EFT) clause of this contract. 

(2) The Contractor shall not change the name or address
for EFT payments or manual payments, as appropriate, in the
SAM record to reflect an assignee for the purpose of assign-
ment of claims (see FAR subpart 32.8, Assignment of
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Claims). Assignees shall be separately registered in the SAM.
Information provided to the Contractor’s SAM record that
indicates payments, including those made by EFT, to an ulti-
mate recipient other than that Contractor will be considered to
be incorrect information within the meaning of the “Suspen-
sion of Payment” paragraph of the EFT clause of this contract.

(3) The Contractor shall ensure that the DUNS number
is maintained with Dun & Bradstreet throughout the life of the
contract.  The Contractor shall communicate any change to
the DUNS number to the Contracting Officer within 30 days
after the change, so an appropriate modification can be issued
to update the data on the contract.  A change in the DUNS
number does not necessarily require a novation be accom-
plished.  Dun & Bradstreet may be contacted

(i) Via the internet at http://fedgov.dnb.com/
webform or if the contractor does not have internet access, it
may call Dun and Bradstreet at 1-866-705-5711 if located
within the United States; or

(ii) If located outside the United States, by contact-
ing the local Dun and Bradstreet office.

(d) Contractors may obtain additional information on reg-
istration and annual confirmation requirements at https://
www.acquisition.gov.

(End of clause)

52.205 [Reserved]

52.206 [Reserved]
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(i) This solicitation includes a trade agreements cer-
tification (e.g., 52.212-3(g) or a comparable agency provi-
sion); and

(ii) The offeror has certified that all the offered prod-
ucts to be supplied are designated country end products.

(End of provision)

Alternate I (Apr 2011). As prescribed in 12.301(b)(2), add
the following paragraph (c)(12) to the basic provision:

(12) (Complete if the offeror has represented itself as dis-
advantaged in paragraph (c)(4) or (c)(10) of this provision.)

[The offeror shall check the category in which its owner-
ship falls]:

____ Black American.

____ Hispanic American.

____ Native American (American Indians, Eskimos,
Aleuts, or Native Hawaiians).

____ Asian-Pacific American (persons with origins from
Burma, Thailand, Malaysia, Indonesia, Singapore, Brunei,
Japan, China, Taiwan, Laos, Cambodia (Kampuchea), Viet-
nam, Korea, The Philippines, U.S. Trust Territory of the Pacific
Islands (Republic of Palau), Republic of the Marshall Islands,
Federated States of Micronesia, the Commonwealth of the
Northern Mariana Islands, Guam, Samoa, Macao, Hong Kong,
Fiji, Tonga, Kiribati, Tuvalu, or Nauru).

____ Subcontinent Asian (Asian-Indian) American (per-
sons with origins from India, Pakistan, Bangladesh, Sri Lanka,
Bhutan, the Maldives Islands, or Nepal).

____ Individual/concern, other than one of the preceding.

Alternate II (Jan 2012). As prescribed in 12.301(b)(2), add
the following paragraph (c)(10)(iii) to the basic provision:

(iii) Address. The offeror represents that its address ❏ is,
❏ is not in a region for which a small disadvantaged business
procurement mechanism is authorized and its address has not
changed since its certification as a small disadvantaged business
concern or submission of its application for certification. The
list of authorized small disadvantaged business procurement
mechanisms and regions is posted at http://
www.acquisition.gov/References/sdbadjustments.htm. The off-
eror shall use the list in effect on the date of this solicitation.
“Address,” as used in this provision, means the address of the
offeror as listed on the Small Business Administration’s register
of small disadvantaged business concerns or the address on the
completed application that the concern has submitted to the
Small Business Administration or a Private Certifier in accor-
dance with 13 CFR Part 124, subpart B. For joint ventures,
“address” refers to the address of the small disadvantaged busi-
ness concern that is participating in the joint venture.

52.212-4 Contract Terms and Conditions—Commercial 
Items.
As prescribed in 12.301(b)(3), insert the following clause:

CONTRACT TERMS AND CONDITIONS—COMMERCIAL 
ITEMS (SEPT 2013)

(a) Inspection/Acceptance. The Contractor shall only ten-
der for acceptance those items that conform to the require-
ments of this contract. The Government reserves the right to
inspect or test any supplies or services that have been tendered
for acceptance. The Government may require repair or
replacement of nonconforming supplies or reperformance of
nonconforming services at no increase in contract price. If
repair/replacement or reperformance will not correct the
defects or is not possible, the Government may seek an equi-
table price reduction or adequate consideration for acceptance
of nonconforming supplies or services. The Government must
exercise its post-acceptance rights—

(1) Within a reasonable time after the defect was dis-
covered or should have been discovered; and

(2) Before any substantial change occurs in the condi-
tion of the item, unless the change is due to the defect in the
item.

(b) Assignment. The Contractor or its assignee may assign
its rights to receive payment due as a result of performance of
this contract to a bank, trust company, or other financing insti-
tution, including any Federal lending agency in accordance
with the Assignment of Claims Act (31 U.S.C. 3727). How-
ever, when a third party makes payment (e.g., use of the Gov-
ernmentwide commercial purchase card), the Contractor may
not assign its rights to receive payment under this contract.

(c) Changes. Changes in the terms and conditions of this
contract may be made only by written agreement of the
parties.

(d) Disputes. This contract is subject to the Contract Dis-
putes Act of 1978, as amended (41 U.S.C. 601-613). Failure
of the parties to this contract to reach agreement on any
request for equitable adjustment, claim, appeal or action aris-
ing under or relating to this contract shall be a dispute to be
resolved in accordance with the clause at FAR 52.233-1, Dis-
putes, which is incorporated herein by reference. The Con-
tractor shall proceed diligently with performance of this
contract, pending final resolution of any dispute arising under
the contract.

(e) Definitions. The clause at FAR 52.202-1, Definitions,
is incorporated herein by reference.

(f) Excusable delays. The Contractor shall be liable for
default unless nonperformance is caused by an occurrence
beyond the reasonable control of the Contractor and without
its fault or negligence such as, acts of God or the public
enemy, acts of the Government in either its sovereign or con-
tractual capacity, fires, floods, epidemics, quarantine restric-
tions, strikes, unusually severe weather, and delays of
common carriers. The Contractor shall notify the Contracting
Officer in writing as soon as it is reasonably possible after the
commencement of any excusable delay, setting forth the full
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particulars in connection therewith, shall remedy such occur-
rence with all reasonable dispatch, and shall promptly give
written notice to the Contracting Officer of the cessation of
such occurrence.

(g) Invoice.(1) The Contractor shall submit an original
invoice and three copies (or electronic invoice, if authorized)
to the address designated in the contract to receive invoices.
An invoice must include—

(i) Name and address of the Contractor;
(ii) Invoice date and number;
(iii) Contract number, contract line item number and,

if applicable, the order number;
(iv) Description, quantity, unit of measure, unit price

and extended price of the items delivered;
(v) Shipping number and date of shipment, including

the bill of lading number and weight of shipment if shipped
on Government bill of lading;

(vi) Terms of any discount for prompt payment
offered;

(vii) Name and address of official to whom payment
is to be sent;

(viii) Name, title, and phone number of person to
notify in event of defective invoice; and

(ix) Taxpayer Identification Number (TIN). The
Contractor shall include its TIN on the invoice only if required
elsewhere in this contract.

(x) Electronic funds transfer (EFT) banking
information.

(A) The Contractor shall include EFT banking
information on the invoice only if required elsewhere in this
contract.

(B) If EFT banking information is not required to
be on the invoice, in order for the invoice to be a proper
invoice, the Contractor shall have submitted correct EFT
banking information in accordance with the applicable solic-
itation provision, contract clause (e.g., 52.232-33, Payment
by Electronic Funds Transfer—System for Award Manage-
ment, or 52.232-34, Payment by Electronic Funds Transfer—
Other Than System for Award Management), or applicable
agency procedures.

(C) EFT banking information is not required if the
Government waived the requirement to pay by EFT.

(2) Invoices will be handled in accordance with the
Prompt Payment Act (31 U.S.C. 3903) and Office of Manage-
ment and Budget (OMB) prompt payment regulations at
5 CFR Part 1315.

(h) Patent indemnity. The Contractor shall indemnify the
Government and its officers, employees and agents against
liability, including costs, for actual or alleged direct or con-
tributory infringement of, or inducement to infringe, any
United States or foreign patent, trademark or copyright, aris-
ing out of the performance of this contract, provided the Con-
tractor is reasonably notified of such claims and proceedings.

(i) Payment.—(1) Items accepted. Payment shall be made
for items accepted by the Government that have been deliv-
ered to the delivery destinations set forth in this contract.

(2) Prompt payment. The Government will make pay-
ment in accordance with the Prompt Payment Act

(31 U.S.C. 3903) and prompt payment regulations at 5 CFR
Part 1315.

(3) Electronic Funds Transfer (EFT). If the Govern-
ment makes payment by EFT, see 52.212-5(b) for the appro-
priate EFT clause.

(4) Discount. In connection with any discount offered
for early payment, time shall be computed from the date of the
invoice. For the purpose of computing the discount earned,
payment shall be considered to have been made on the date
which appears on the payment check or the specified payment
date if an electronic funds transfer payment is made.

(5) Overpayments. If the Contractor becomes aware of
a duplicate contract financing or invoice payment or that the
Government has otherwise overpaid on a contract financing or
invoice payment, the Contractor shall—

(i) Remit the overpayment amount to the payment
office cited in the contract along with a description of the
overpayment including the—

(A) Circumstances of the overpayment (e.g.,
duplicate payment, erroneous payment, liquidation errors,
date(s) of overpayment);

(B) Affected contract number and delivery order
number, if applicable; 

(C) Affected contract line item or subline item, if
applicable; and

(D) Contractor point of contact.
(ii) Provide a copy of the remittance and supporting

documentation to the Contracting Officer.
(6) Interest. (i) All amounts that become payable by the

Contractor to the Government under this contract shall bear
simple interest from the date due until paid unless paid within
30 days of becoming due.  The interest rate shall be the interest
rate established by the Secretary of the Treasury as provided
in Section 611 of the Contract Disputes Act of 1978 (Public
Law 95-563), which is applicable to the period in which the
amount becomes due, as provided in (i)(6)(v) of this clause,
and then at the rate applicable for each six-month period as
fixed by the Secretary until the amount is paid.

(ii) The Government may issue a demand for pay-
ment to the Contractor upon finding a debt is due under the
contract.

(iii) Final decisions. The Contracting Officer will
issue a final decision as required by 33.211 if—

(A) The Contracting Officer and the Contractor
are unable to reach agreement on the existence or amount of
a debt within 30 days;

(B) The Contractor fails to liquidate a debt previ-
ously demanded by the Contracting Officer within the time-
line specified in the demand for payment unless the amounts
were not repaid because the Contractor has requested an
installment payment agreement; or

(C) The Contractor requests a deferment of col-
lection on a debt previously demanded by the Contracting
Officer (see 32.607-2).

(iv) If a demand for payment was previously issued
for the debt, the demand for payment included in the final
decision shall identify the same due date as the original
demand for payment. 
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(v) Amounts shall be due at the earliest of the follow-
ing dates:

(A) The date fixed under this contract.
(B) The date of the first written demand for pay-

ment, including any demand for payment resulting from a
default termination. 

(vi) The interest charge shall be computed for the
actual number of calendar days involved beginning on the due
date and ending on—

(A) The date on which the designated office
receives payment from the Contractor;

(B) The date of issuance of a Government check
to the Contractor from which an amount otherwise payable
has been withheld as a credit against the contract debt; or

(C) The date on which an amount withheld and
applied to the contract debt would otherwise have become
payable to the Contractor.

(vii) The interest charge made under this clause may
be reduced under the procedures prescribed in 32.608-2 of the
Federal Acquisition Regulation in effect on the date of this
contract.

(j) Risk of loss. Unless the contract specifically provides
otherwise, risk of loss or damage to the supplies provided
under this contract shall remain with the Contractor until, and
shall pass to the Government upon:

(1) Delivery of the supplies to a carrier, if transportation
is f.o.b. origin; or

(2) Delivery of the supplies to the Government at the
destination specified in the contract, if transportation is f.o.b.
destination.

(k) Taxes. The contract price includes all applicable Fed-
eral, State, and local taxes and duties.

(l) Termination for the Government’s convenience. The
Government reserves the right to terminate this contract, or
any part hereof, for its sole convenience. In the event of such
termination, the Contractor shall immediately stop all work
hereunder and shall immediately cause any and all of its sup-
pliers and subcontractors to cease work. Subject to the terms
of this contract, the Contractor shall be paid a percentage of
the contract price reflecting the percentage of the work per-
formed prior to the notice of termination, plus reasonable
charges the Contractor can demonstrate to the satisfaction of
the Government using its standard record keeping system,
have resulted from the termination. The Contractor shall not
be required to comply with the cost accounting standards or
contract cost principles for this purpose. This paragraph does
not give the Government any right to audit the Contractor’s
records. The Contractor shall not be paid for any work per-
formed or costs incurred which reasonably could have been
avoided.

(m) Termination for cause. The Government may termi-
nate this contract, or any part hereof, for cause in the event of
any default by the Contractor, or if the Contractor fails to com-
ply with any contract terms and conditions, or fails to provide
the Government, upon request, with adequate assurances of

future performance. In the event of termination for cause, the
Government shall not be liable to the Contractor for any
amount for supplies or services not accepted, and the Contrac-
tor shall be liable to the Government for any and all rights and
remedies provided by law. If it is determined that the Govern-
ment improperly terminated this contract for default, such ter-
mination shall be deemed a termination for convenience.

(n) Title. Unless specified elsewhere in this contract, title
to items furnished under this contract shall pass to the Gov-
ernment upon acceptance, regardless of when or where the
Government takes physical possession.

(o) Warranty. The Contractor warrants and implies that the
items delivered hereunder are merchantable and fit for use for
the particular purpose described in this contract.

(p) Limitation of liability. Except as otherwise provided by
an express warranty, the Contractor will not be liable to the
Government for consequential damages resulting from any
defect or deficiencies in accepted items.

(q) Other compliances. The Contractor shall comply with
all applicable Federal, State and local laws, executive orders,
rules and regulations applicable to its performance under this
contract.

(r) Compliance with laws unique to Government contracts.
The Contractor agrees to comply with 31 U.S.C. 1352 relat-
ing to limitations on the use of appropriated funds to influence
certain Federal contracts; 18 U.S.C. 431 relating to officials
not to benefit; 40 U.S.C. 3701, et seq., Contract Work Hours
and Safety Standards Act; 41 U.S.C. 51-58, Anti-Kickback
Act of 1986; 41 U.S.C. 4712 and 10 U.S.C. 2409 relating to
whistleblower protections; 49 U.S.C. 40118, Fly American;
and 41 U.S.C. 423 relating to procurement integrity.

(s) Order of precedence. Any inconsistencies in this solic-
itation or contract shall be resolved by giving precedence in
the following order:

(1) The schedule of supplies/services.
(2) The Assignments, Disputes, Payments, Invoice,

Other Compliances, Compliance with Laws Unique to Gov-
ernment Contracts, and Unauthorized Obligations paragraphs
of this clause;

(3) The clause at 52.212-5.
(4) Addenda to this solicitation or contract, including

any license agreements for computer software.
(5) Solicitation provisions if this is a solicitation.
(6) Other paragraphs of this clause.
(7) The Standard Form 1449.
(8) Other documents, exhibits, and attachments.
(9) The specification.

(t) System for Award Management (SAM). (1) Unless
exempted by an addendum to this contract, the Contractor is
responsible during performance and through final payment of
any contract for the accuracy and completeness of the data
within the SAM database, and for any liability resulting from
the Government’s reliance on inaccurate or incomplete data.
To remain registered in the SAM database after the initial reg-
istration, the Contractor is required to review and update on
an annual basis from the date of initial registration or subse-
quent updates its information in the SAM database to ensure
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it is current, accurate and complete. Updating information in
the SAM does not alter the terms and conditions of this con-
tract and is not a substitute for a properly executed contractual
document.

(2)(i) If a Contractor has legally changed its business
name, “doing business as” name, or division name (whichever
is shown on the contract), or has transferred the assets used in
performing the contract, but has not completed the necessary
requirements regarding novation and change-of-name agree-
ments in FAR Subpart 42.12, the Contractor shall provide the
responsible Contracting Officer a minimum of one business
day’s written notification of its intention to (A) change the
name in the SAM database; (B) comply with the requirements
of Subpart 42.12; and (C) agree in writing to the timeline and
procedures specified by the responsible Contracting Officer.
The Contractor must provide with the notification sufficient
documentation to support the legally changed name.

(ii) If the Contractor fails to comply with the require-
ments of paragraph (t)(2)(i) of this clause, or fails to perform
the agreement at paragraph (t)(2)(i)(C) of this clause, and, in
the absence of a properly executed novation or change-of-
name agreement, the SAM information that shows the Con-
tractor to be other than the Contractor indicated in the contract
will be considered to be incorrect information within the
meaning of the “Suspension of Payment” paragraph of the
electronic funds transfer (EFT) clause of this contract.

(3) The Contractor shall not change the name or address
for EFT payments or manual payments, as appropriate, in the
SAM record to reflect an assignee for the purpose of assign-
ment of claims (see Subpart 32.8, Assignment of Claims).
Assignees shall be separately registered in the SAM database.
Information provided to the Contractor’s SAM record that
indicates payments, including those made by EFT, to an ulti-
mate recipient other than that Contractor will be considered to
be incorrect information within the meaning of the “Suspen-
sion of payment” paragraph of the EFT clause of this contract.

(4) Offerors and Contractors may obtain information on
registration and annual confirmation requirements via SAM
accessed through https://www.acquisition.gov.

(u) Unauthorized Obligations (1) Except as stated in para-
graph (u)(2) of this clause, when any supply or service
acquired under this contract is subject to any End User
License Agreement (EULA), Terms of Service (TOS), or sim-
ilar legal instrument or agreement, that includes any clause
requiring the Government to indemnify the Contractor or any
person or entity for damages, costs, fees, or any other loss or
liability that would create an Anti-Deficiency Act violation
(31 U.S.C. 1341), the following shall govern:

(i) Any such clause is unenforceable against the
Government.

(ii) Neither the Government nor any Government
authorized end user shall be deemed to have agreed to such
clause by virtue of it appearing in the EULA, TOS, or similar
legal instrument or agreement.  If the EULA, TOS, or similar

legal instrument or agreement is invoked through an “I agree”
click box or other comparable mechanism (e.g., “click-wrap”
or “browse-wrap” agreements), execution does not bind the
Government or any Government authorized end user to such
clause.

(iii) Any such clause is deemed to be stricken from
the EULA, TOS, or similar legal instrument or agreement. 

(2) Paragraph (u)(1) of this clause does not apply to
indemnification by the Government that is expressly autho-
rized by statute and specifically authorized under applicable
agency regulations and procedures.

(End of clause)

Alternate I (AUG 2012). When a time-and-materials or
labor-hour contract is contemplated, substitute the following
paragraphs (a), (e), (i), (l), and (m) for those in the basic
clause.

(a) Inspection/Acceptance. (1) The Government has the
right to inspect and test all materials furnished and services per-
formed under this contract, to the extent practicable at all places
and times, including the period of performance, and in any event
before acceptance. The Government may also inspect the plant
or plants of the Contractor or any subcontractor engaged in con-
tract performance. The Government will perform inspections
and tests in a manner that will not unduly delay the work.

(2) If the Government performs inspection or tests on
the premises of the Contractor or a subcontractor, the Contrac-
tor shall furnish and shall require subcontractors to furnish all
reasonable facilities and assistance for the safe and convenient
performance of these duties.

(3) Unless otherwise specified in the contract, the Gov-
ernment will accept or reject services and materials at the place
of delivery as promptly as practicable after delivery, and they
will be presumed accepted 60 days after the date of delivery,
unless accepted earlier.

(4) At any time during contract performance, but not
later than 6 months (or such other time as may be specified in
the contract) after acceptance of the services or materials last
delivered under this contract, the Government may require the
Contractor to replace or correct services or materials that at time
of delivery failed to meet contract requirements. Except as oth-
erwise specified in paragraph (a)(6) of this clause, the cost of
replacement or correction shall be determined under paragraph
(i) of this clause, but the “hourly rate” for labor hours incurred
in the replacement or correction shall be reduced to exclude that
portion of the rate attributable to profit. Unless otherwise spec-
ified below, the portion of the “hourly rate” attributable to profit
shall be 10 percent. The Contractor shall not tender for accep-
tance materials and services required to be replaced or corrected
without disclosing the former requirement for replacement or
correction, and, when required, shall disclose the corrective
action taken. [Insert portion of labor rate attributable to profit.]

(FAC 2005–70)
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