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FAC 2005-33 SUMMARY OF ITEMS

Federal Acquisition Circular (FAC) 2005-33 amends the Federal
Acquisition Regulation (FAR) as specified below:

Item I—Trade Agreements—Costa Rica, Oman, and Peru
(FAR Case 2008-036) (Interim)

This interim rule allows contracting officers to purchase the
goods and services of Costa Rica, Oman, and Peru without
application of the Buy American Act if the acquisition is
subject to the applicable trade agreements. The free trade
agreements with Costa Rica, Oman, and Peru join the North
American Free Trade Agreement (NAFTA), the Australia, Bahrain,
Chile, Morocco, and Singapore Free Trade Agreements, and the
Dominican Republic-Central America-United States Free Trade
Agreement (CAFTA-DR) with respect to the Dominican Republic, EIl
Salvador, Guatemala, Honduras, and Nicaragua, which are already
in the FAR.

The threshold for supplies and services is $67,826 for the
CAFTA-DR and $194,000 for the Oman and Peru FTAs. The threshold
for construction is $7,443,000 for the CAFTA-DR and the Peru FTA
and $8,817,449 for the Oman FTA.

Replacement pages: 25.1-1 thru 25.1-4; 25.4-1 thru 25.4-4;
52.2-29 thru 52.2-32; 52.2-39 and 52.2-40; 52.2-139 thru
52.2-142.2; and 52.2-147 thru 52.2-150.

Item I1—Contractor’s Request for Progress Payments
(FAR Case 2005-032)

This final rule converts the proposed rule published at
73 FR 19035 on April 8, 2008, to a final rule with one editorial
change. This final rule incorporates improvements related to
requests for progress payments and the Standard Form (SF) 1443,
Contractor’s Request for Progress Payments, used to request
those progress payments.

Replacement pages: Part 32 TOC pp. 32-1 and 32-2; 32.1-1 and
32.1-2; 32.5-1 thru 32.5-6; 43.1-1 and 43.1-2; 52.2-209 thru
52.2-212; 53.2-3 and 53.2-4; and 53.3-151 and 53.3-152.



LOOSELEAF ONLY CORRECTIONS
Section 36.203 i1s amended by removing paragraph (b), and
redesignating paragraphs (c) and (d) as (b) and (c),
respectively.

Replacement pages: 36.2-1 and 36.2-2.



FAC 2005-33 FILING INSTRUCTIONS

NOTE: The FAR is segmented by subparts. The FAR page numbers
reflect FAR Subparts. For example, “25.4-1" is page one of
Subpart 25.4.

Remove Pages Insert Pages

25.1-1 thru 25.1-4 25.1-1 thru 25.1-4
25.4-1 thru 25.4-4 25.4-1 thru 25.4-4
36.2-1 and 36.2-2 36.2-1 and 36.2-2
52.2-29 thru 52.2-32 52.2-29 thru 52.2-32
52.2-39 and 52.2-40 52.2-39 and 52.2-40
52.2-139 thru 52.2-142.2 52.2-139 thru 52.2-142.2

52.2-147 thru 52.2-150 52.2-147 thru 52.2-150
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SUBPART 25.1—BUY AMERICAN ACT—SUPPLIES

25.002

25.000 Scope of part.
(a) This part provides policies and procedures for—
(1) Acquisition of foreign supplies, services, and con-
struction materials; and
(2) Contracts performed outside the United States.
(b) It implements the Buy American Act, trade agreements,
and other laws and regulations.

25.001 General.

(a) The Buy American Act—

(1) Restricts the purchase of supplies, that are not
domestic end products, for use within the United States. A for-
eign end product may be purchased if the contracting officer
determines that the price of the lowest domestic offer is unrea-
sonable or if another exception applies (see Subpart 25.1); and

(2) Requires, with some exceptions, the use of only
domestic construction materials in contracts for construction
in the United States (see Subpart 25.2).

(b) The restrictions in the Buy American Act are not appli-
cable in acquisitions subject to certain trade agreements (see
Subpart 25.4). In these acquisitions, end products and con-
struction materials from certain countries receive nondiscrim-
inatory treatment in evaluation with domestic offers.
Generally, the dollar value of the acquisition determines
which of the trade agreements applies. Exceptions to the
applicability of the trade agreements are described in
Subpart 25.4.

(c) The test to determine the country of origin for an end
product under the Buy American Act (see the various country

“end product” definitions in 25.003) is different from the test
to determine the country of origin for an end product under the
trade agreements, or the criteria for the report on end products
manufactured outside the United States (see 25.004).

(1) The Buy American Act uses a two-part test to define
a “domestic end product”or “domestic construction material”
(manufactured in the United States and a formula based on
cost of domestic components). The component test has been
waived for acquisition of commercially available off-the-
shelf items.

(2) Under the trade agreements, the test to determine
country of origin is “substantial transformation” (i.e., trans-
forming an article into a new and different article of com-
merce, with a name, character, or use distinct from the original
article).

(3) For the reporting requirement at 25.004, the only cri-
terion is whether the place of manufacture of an end product
is in the United States or outside the United States, without
regard to the origin of the components.

(4) When using funds appropriated under the American
Recovery and Reinvestment Act of 2009 (Pub. L. 111-5), the
definition of “domestic manufactured construction material”
requires manufacture in the United States but does not include
a requirement with regard to the origin of the components.

25.002 Applicability of subparts.

The following table shows the applicability of the subparts.
Subpart 25.5 provides comprehensive procedures for offer
evaluation and examples.

SUBPART SUPPLIES FOR USE CONSTRUCTION SERVICES PERFORMED
INSIDE U.S. | OUTSIDE | INSIDE U.S. | OUTSIDE | INSIDE U.S.| OUTSIDE
U.S. U.S. U.S.
25.1 Buy American Act— X — — — — —
Supplies
25.2 Buy American Act— — — X — — —
Construction Materials
25.3 Contracts Performed Outside the — — X — X
United States
25.4 Trade Agreements X X X X X
25.5 Evaluating Foreign Offers— X — — — —
Supply Contracts
25.6 American Recovery and Reinvest- X
ment Act—Buy American Act—Con-
struction Materials
25.7 Prohibited Sources X X X X X
25.8 Other International Agreements and X — X — X
Coordination
25.9 Customs and Duties X — — — — —
25.10 Additional Foreign Acquisition Reg- X X X X X
ulations
25.11 Solicitation Provisions and Contract X X X X X
Clauses

25.1-1
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25.003 Definitions.
As used in this part—
“Canadian end product” means an article that—
(1) Is wholly the growth, product, or manufacture of
Canada; or
(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in Canada into a new and different article of com-
merce with a name, character, or use distinct from that of the
article or articles from which it was transformed. The term
refers to a product offered for purchase under a supply con-
tract, but for purposes of calculating the value of the end prod-
uct includes services (except transportation services)
incidental to the article, provided that the value of those inci-
dental services does not exceed that of the article itself.
“Caribbean Basin country” means any of the following
countries: Antigua and Barbuda, Aruba, Bahamas, Barbados,
Belize, British Virgin Islands, Dominica, Grenada, Guyana,
Haiti, Jamaica, Montserrat, Netherlands Antilles, St. Kitts and
Nevis, St. Lucia, St. Vincent and the Grenadines, or Trinidad
and Tobago.
“Caribbean Basin country end product”—
(1) Means an article that—
(1)(A) Is wholly the growth, product, or manufacture
of a Caribbean Basin country; or
(B) In the case of an article that consists in whole
or in part of materials from another country, has been substan-
tially transformed in a Caribbean Basin country into a new and
different article of commerce with a name, character, or use
distinct from that of the article or articles from which it was
transformed; and
(i1) Is not excluded from duty-free treatment for Car-
ibbean countries under 19 U.S.C. 2703(b).
(A) For this reason, the following articles are not
Caribbean Basin country end products:
(1) Tuna, prepared or preserved in any manner
in airtight containers.
(2) Petroleum, or any product derived from

petroleum.

(3) Watches and watch parts (including cases,
bracelets, and straps) of whatever type including, but not lim-
ited to, mechanical, quartz digital, or quartz analog, if such
watches or watch parts contain any material that is the product
of any country to which the Harmonized Tariff Schedule of the
United States (HTSUS) column 2 rates of duty apply
(i.e., Afghanistan, Cuba, Laos, North Korea, and Vietnam).

(4) Certain of the following: textiles and
apparel articles; footwear, handbags, luggage, flat goods,
work gloves, and leather wearing apparel; or handloomed,
handmade, and folklore articles.

(B) Access to the HTSUS to determine duty-free
status of articles of the types listed in paragraph (1)(ii)(A)(4)
of this definition is available via the Internet at http://
www.usitc.gov/tata/hts/. In particular, see the following:

(1) General Note 3(c), Products Eligible for
Special Tariff treatment.

25.1-2

(2) General Note 17, Products of Countries
Designated as Beneficiary Countries under the United States-
Caribbean Basin Trade Partnership Act of 2000.
(3) Section XXII, Chapter 98, Subchapter I,
Articles Exported and Returned, Advanced or Improved
Abroad, U.S. Note 7(b).
(4) Section XXII, Chapter 98, Subchapter XX,
Goods Eligible for Special Tariff Benefits under the United
States-Caribbean Basin Trade Partnership Act; and
(2) Refers to a product offered for purchase under a sup-
ply contract, but for purposes of calculating the value of the
acquisition, includes services (except transportation services)
incidental to the article, provided that the value of those inci-
dental services does not exceed that of the article itself.
“Civil aircraft and related articles” means—
(1) All aircraft other than aircraft to be purchased for use
by the Department of Defense or the U.S. Coast Guard;
(2) The engines (and parts and components for incorpo-
ration into the engines) of these aircraft;
(3) Any other parts, components, and subassemblies for
incorporation into the aircraft; and
(4) Any ground flight simulators, and parts and compo-
nents of these simulators, for use with respect to the aircraft,
whether to be used as original or replacement equipment in the
manufacture, repair, maintenance, rebuilding, modification,
or conversion of the aircraft and without regard to whether the
aircraft or articles receive duty-free treatment under
section 601(a)(2) of the Trade Agreements Act.
“Component” means an article, material, or supply incor-
porated directly into an end product or construction material.

“Construction material” means an article, material, or sup-
ply brought to the construction site by a contractor or subcon-
tractor for incorporation into the building or work. The term
also includes an item brought to the site preassembled from
articles, materials, or supplies. However, emergency life
safety systems, such as emergency lighting, fire alarm, and
audio evacuation systems, that are discrete systems incorpo-
rated into a public building or work and that are produced as
complete systems, are evaluated as a single and distinct con-
struction material regardless of when or how the individual
parts or components of those systems are delivered to the con-
struction site. Materials purchased directly by the Govern-
ment are supplies, not construction material.

“Cost of components” means—

(1) For components purchased by the contractor, the
acquisition cost, including transportation costs to the place of
incorporation into the end product or construction material
(whether or not such costs are paid to a domestic firm), and
any applicable duty (whether or not a duty-free entry certifi-
cate is issued); or

(2) For components manufactured by the contractor, all
costs associated with the manufacture of the component,
including transportation costs as described in paragraph (1) of
this definition, plus allocable overhead costs, but excluding
profit. Cost of components does not include any costs associ-
ated with the manufacture of the end product.
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“Designated country” means any of the following
countries:

(1) A World Trade Organization Government Procure-
ment Agreement country (Aruba, Austria, Belgium, Bulgaria,
Canada, Cyprus, Czech Republic, Denmark, Estonia, Finland,
France, Germany, Greece, Hong Kong, Hungary, Iceland, Ire-
land, Israel, Italy, Japan, Korea (Republic of), Latvia, Liecht-
enstein, Lithuania, Luxembourg, Malta, Netherlands,
Norway, Poland, Portugal, Romania, Singapore, Slovak
Republic, Slovenia, Spain, Sweden, Switzerland, or United
Kingdom);

(2) A Free Trade Agreement country (Australia, Bahr-
ain, Canada, Chile, Costa Rica, Dominican Republic, El Sal-
vador, Guatemala, Honduras, Mexico, Morocco, Nicaragua,
Oman, Peru, or Singapore);

(3) A least developed country (Afghanistan, Angola,
Bangladesh, Benin, Bhutan, Burkina Faso, Burundi, Cambo-
dia, Central African Republic, Chad, Comoros, Democratic
Republic of Congo, Djibouti, East Timor, Equatorial Guinea,
Eritrea, Ethiopia, Gambia, Guinea, Guinea-Bissau, Haiti, Kir-
ibati, Laos, Lesotho, Liberia, Madagascar, Malawi, Maldives,
Mali, Mauritania, Mozambique, Nepal, Niger, Rwanda,
Samoa, Sao Tome and Principe, Senegal, Sierra Leone,
Solomon Islands, Somalia, Tanzania, Togo, Tuvalu, Uganda,
Vanuatu, Yemen, or Zambia); or

(4) A Caribbean Basin country (Antigua and Barbuda,
Aruba, Bahamas, Barbados, Belize, British Virgin Islands,
Dominica, Grenada, Guyana, Haiti, Jamaica, Montserrat,
Netherlands Antilles, St. Kitts and Nevis, St. Lucia, St. Vin-
cent and the Grenadines, or Trinidad and Tobago).

“Designated country end product” means a WTO GPA
country end product, an FTA country end product, a least
developed country end product, or a Caribbean Basin country
end product.

“Domestic construction material” means—

(1) An unmanufactured construction material mined or
produced in the United States;

(2) A construction material manufactured in the United
States, if—

(1) The cost of its components mined, produced, or
manufactured in the United States exceeds 50 percent of the
cost of all its components. Components of foreign origin of
the same class or kind for which nonavailability determina-
tions have been made are treated as domestic; or

(1) The construction material is a COTS item.

“Domestic end product” means—

(1) An unmanufactured end product mined or produced
in the United States;

(2) An end product manufactured in the United States,
if—

(1) The cost of its components mined, produced, or
manufactured in the United States exceeds 50 percent of the
cost of all its components. Components of foreign origin of

the same class or kind as those that the agency determines are
not mined, produced, or manufactured in sufficient and rea-
sonably available commercial quantities of a satisfactory
quality are treated as domestic. Scrap generated, collected,
and prepared for processing in the United States is considered
domestic; or

(i1) The end product is a COTS item.

“Domestic offer” means an offer of a domestic end prod-
uct. When the solicitation specifies that award will be made
on a group of line items, a domestic offer means an offer
where the proposed price of the domestic end products
exceeds 50 percent of the total proposed price of the group.

“Eligible offer” means an offer of an eligible product.
When the solicitation specifies that award will be made on a
group of line items, an eligible offer means a foreign offer
where the combined proposed price of the eligible products
and the domestic end products exceeds 50 percent of the total
proposed price of the group.

“Eligible product” means a foreign end product, construc-
tion material, or service that, due to applicability of a trade
agreement to a particular acquisition, is not subject to discrim-
inatory treatment.

“End product” means those articles, materials, and sup-
plies to be acquired for public use.

“Foreign construction material” means a construction
material other than a domestic construction material.

“Foreign contractor” means a contractor or subcontractor
organized or existing under the laws of a country other than
the United States.

“Foreign end product” means an end product other than a
domestic end product.

“Foreign offer” means any offer other than a domestic
offer.

“Free Trade Agreement country” means Australia, Bahr-
ain, Canada, Chile, Costa Rica, Dominican Republic, El Sal-
vador, Guatemala, Honduras, Mexico, Morocco, Nicaragua,
Oman, Peru, or Singapore.

“Free Trade Agreement country end product” means an
article that—

(1) Is wholly the growth, product, or manufacture of a
Free Trade Agreement (FTA) country; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in an FTA country into a new and different article
of commerce with a name, character, or use distinct from that
of the article or articles from which it was transformed. The
term refers to a product offered for purchase under a supply
contract, but for purposes of calculating the value of the end
product, includes services (except transportation services)
incidental to the article, provided that the value of those inci-
dental services does not exceed that of the article itself.

“Israeli end product” means an article that—
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(1) Is wholly the growth, product, or manufacture of
Israel; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in Israel into a new and different article of com-
merce with a name, character, or use distinct from that of the
article or articles from which it was transformed.

“Least developed country” means any of the following
countries: Afghanistan, Angola, Bangladesh, Benin, Bhutan,
Burkina Faso, Burundi, Cambodia, Central African Republic,
Chad, Comoros, Democratic Republic of Congo, Djibouti,
East Timor, Equatorial Guinea, Eritrea, Ethiopia, Gambia,
Guinea, Guinea-Bissau, Haiti, Kiribati, Laos, Lesotho,
Liberia, Madagascar, Malawi, Maldives, Mali, Mauritania,
Mozambique, Nepal, Niger, Rwanda, Samoa, Sao Tome and
Principe, Senegal, Sierra Leone, Solomon Islands, Somalia,
Tanzania, Togo, Tuvalu, Uganda, Vanuatu, Yemen, or Zam-
bia.

“Least developed country end product” means an article
that—

(1) Is wholly the growth, product, or manufacture of a
least developed country; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in a least developed country into a new and dif-
ferent article of commerce with a name, character, or use dis-
tinct from that of the article or articles from which it was
transformed. The term refers to a product offered for purchase
under a supply contract, but for purposes of calculating the
value of the end product, includes services (except transpor-
tation services) incidental to the article, provided that the
value of those incidental services does not exceed that of the
article itself.

“Noneligible offer” means an offer of a noneligible
product.

“Noneligible product” means a foreign end product that is
not an eligible product.

“United States” means the 50 States, the District of Colum-
bia, and outlying areas.

“U.S.-made end product” means an article that is mined,
produced, or manufactured in the United States or that is sub-
stantially transformed in the United States into a new and dif-
ferent article of commerce with a name, character, or use
distinct from that of the article or articles from which it was
transformed.

“World Trade Organization Government Procurement
Agreement (WTO GPA) country” means any of the following
countries: Aruba, Austria, Belgium, Bulgaria, Canada,
Cyprus, Czech Republic, Denmark, Estonia, Finland, France,
Germany, Greece, Hong Kong, Hungary, Iceland, Ireland,
Israel, Italy, Japan, Korea (Republic of), Latvia, Liechten-
stein, Lithuania, Luxembourg, Malta, Netherlands, Norway,
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Poland, Portugal, Romania, Singapore, Slovak Republic, Slo-
venia, Spain, Sweden, Switzerland, or United Kingdom.

“WTO GPA country end product” means an article that—

(1) Is wholly the growth, product, or manufacture of a
WTO GPA country; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in a WTO GPA country into a new and different
article of commerce with a name, character, or use distinct
from that of the article or articles from which it was trans-
formed. The term refers to a product offered for purchase
under a supply contract, but for purposes of calculating the
value of the end product includes services (except transporta-
tion services) incidental to the article, provided that the value
of those incidental services does not exceed that of the article
itself.

25.004 Reporting of acquisition of end products
manufactured outside the United States.

(a) In accordance with the requirements of 41 U.S.C. 10a,
the head of each Federal agency must submit a report to Con-
gress on the amount of the acquisitions made by the agency
from entities that manufacture end products outside the
United States in that fiscal year.

(b) This report will be partially based on information col-
lected from offerors using solicitation provision 52.225-18,
Place of Manufacture (and its commercial item equivalent in
52.212-3, Offeror Representations and Certifications-Com-
mercial items). For purposes of this report, the criteria estab-
lished in the law is only whether the place of manufacture of
an end product is in the United States or outside the United
States, without regard to the origin of the components (see
25.001(c)).

Subpart 25.1—Buy American Act—Supplies

25.100 Scope of subpart.
(a) This subpart implements—
(1) The Buy American Act (41 U.S.C. 10a - 10d);
(2) Executive Order 10582, December 17, 1954; and

(3) Waiver of the component test of the Buy American
Act for acquisitions of commercially available off-the-shelf
(COTS) items in accordance with 41 U.S.C 431.
(b) It applies to supplies acquired for use in the United
States, including supplies acquired under contracts set aside
for small business concerns, if—

(1) The supply contract exceeds the micro-purchase
threshold; or

(2) The supply portion of a contract for services that
involves the furnishing of supplies (e.g., lease) exceeds the
micro-purchase threshold.
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Subpart 25.4—Trade Agreements

25.400 Scope of subpart.
(a) This subpart provides policies and procedures applica-
ble to acquisitions that are covered by—

(1) The World Trade Organization Government Pro-
curement Agreement (WTO GPA), as approved by Congress
in the Uruguay Round Agreements Act (Public
Law 103-465);

(2) Free Trade Agreements (FTA), consisting of—

(1) NAFTA (the North American Free Trade Agree-
ment, as approved by Congress in the North American Free
Trade  Agreement Implementation  Act  of 1993
(19 U.S.C. 3301 note));

(i1) Chile FTA (the United States-Chile Free Trade
Agreement, as approved by Congress in the United States-
Chile Free Trade Agreement Implementation Act (Public
Law 108-77));

(iii) Singapore FTA (the United States-Singapore
Free Trade Agreement, as approved by Congress in the United
States-Singapore Free Trade Agreement Implementation Act
(Pub. L. 108-78) (19 U.S.C. 3805 note));

(iv) Australia FTA (the United States-Australia Free
Trade Agreement, as approved by Congress in the United
States-Australia Free Trade Agreement Implementation Act
(Pub. L. 108-286) (19 U.S.C. 3805 note));

(v) Morocco FTA (The United States-Morocco Free
Trade Agreement, as approved by Congress in the United
States-Morocco Free Trade Agreement Implementation Act
(Pub. L. 108-302) (19 U.S.C. 3805 note));

(vi) CAFTA-DR (The Dominican Republic-Central
America-United States Free Trade Agreement, as approved
by Congress in the Dominican Republic-Central America-
United States Free Trade Agreement Implementation Act
(Pub. L. 109-53) (19 U.S.C. 4001 note));

(vii) Bahrain FTA (the United States-Bahrain Free
Trade Agreement, as approved by Congress in the United
States-Bahrain Free Trade Agreement Implementation Act
(Pub. L. 109-169) (19 U.S.C. 3805 note));

(viii)) Oman FTA (the United States-Oman Free
Trade Agreement, as approved by Congress in the United
States-Oman Free Trade Agreement Implementation Act
(Pub. L. 109-283) (19 U.S.C. 3805 note)); and

(ix) Peru FTA (the United States-Peru Trade Promo-
tion Agreement, as approved by Congress in the United
States-Peru Trade Promotion Agreement Implementation Act
(Pub. L. 110-138) (19 U.S.C. 3805 note));

(3) The least developed country designation made by
the U.S. Trade Representative, pursuant to the Trade Agree-
ments Act (19 U.S.C. 2511(b)(4)), in acquisitions covered by
the WTO GPA;

(4) The Caribbean Basin Trade Initiative (CBTI) (deter-
mination of the U.S. Trade Representative that end products
or construction material granted duty-free entry from coun-
tries designated as beneficiaries under the Caribbean Basin
Economic Recovery Act (19 U.S.C. 2701, et seq.), with the
exception of Panama, must be treated as eligible products in
acquisitions covered by the WTO GPA);

(5) The Israeli Trade Act (the U.S.-Israel Free Trade
Area Agreement, as approved by Congress in the United
States-Israel Free Trade Area Implementation Act of 1985
(19 U.S.C. 2112 note)); or

(6) The Agreement on Trade in Civil Aircraft (U.S.
Trade Representative waiver of the Buy American Act for sig-
natories of the Agreement on Trade in Civil Aircraft, as imple-
mented in the Trade Agreements Act of1979
(19 U.S.C. 2513)).

(b) For application of the trade agreements that are unique
to individual agencies, see agency regulations.

25.401 Exceptions.
(a) This subpart does not apply to—
(1) Acquisitions set aside for small businesses;

(2) Acquisitions of arms, ammunition, or war materials,
or purchases indispensable for national security or for national
defense purposes;

(3) Acquisitions of end products for resale;

(4) Acquisitions from Federal Prison Industries, Inc.,
under Subpart 8.6, and acquisitions under Subpart 8.7, Acqui-
sition from Nonprofit Agencies Employing People Who Are
Blind or Severely Disabled; and

(5) Other acquisitions not using full and open competi-
tion, if authorized by Subpart 6.2 or 6.3, when the limitation
of competition would preclude use of the procedures of this
subpart; or sole source acquisitions justified in accordance
with 13.501(a).

(b) In the World Trade Organization Government Procure-
ment Agreement (WTO GPA) and each FTA, there is a U.S.
schedule that lists services that are excluded from that agree-
ment in acquisitions by the United States. Acquisitions of the
following services are excluded from coverage by the U.S.
schedule of the WTO GPA or an FTA as indicated in this table:
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25.401 FEDERAL ACQUISITION REGULATION
THE SERVICE WTO BAHRAIN | SINGAPORE FTA | AUSTRALIA AND
(FEDERAL SERVICE CODES FROM THE GPA |FTA, CAFTA- Morocco FTA
FEDERAL PROCUREMENT DATA SYSTEM PRODUCT/ DR, CHILE
SERVICE CODE MANUAL ARE INDICATED IN FTA,NAFTA,
PARENTHESES FOR SOME SERVICES.) OMAN FTA
AND PERU
FTA
(1) |Allservices purchased in support of military services X X X X
overseas.
(2)  |(1) Automatic data processing (ADP) telecommuni- X X

cations and transmission services (D304), except
enhanced (i.e., value-added) telecommunications
services.

(i) ADP teleprocessing and timesharing services X X
(D305), telecommunications network manage-
ment services (D316), automated news services,
data services or other information services (D317),
and other ADP and telecommunications services
(D399).

(iii) Basic telecommunications network services * * X X
(i.e., voice telephone services, packet-switched
data transmission services, circuit-switched data
transmission services, telex services, telegraph
services, facsimile services, and private leased cir-
cuit services, but not information services, as
defined in 47 U.S.C. 153(20)).

(3) |Dredging. X X X X

(4) |(@i) Operation and management contracts of certain X X

Government or privately owned facilities used for

Government purposes, including Federally

Funded Research and Development Centers.

(i1) Operation of all Department of Defense, Depart- ok X ok X
ment of Energy, or the National Aeronautics and
Space Administration facilities; and all Govern-
ment-owned research and development facilities
or Government-owned environmental laborato-

ries.
(5) |Research and development. X X X X
(6) |Transportation services (including launching ser- X X X X
vices, but not including travel agent services -
V503).
(7) | Utility services. X X X X
(®) Maintenance, repair, modification, rebuilding and X X
installation of equipment related to ships (JO19).
(9) |Nonnuclear ship repair (J998). X X

* Note 1. Acquisitions of the services listed at (2)(iii) of this table are a subset of the excluded services at (2)(i) and (ii),
and are therefore not covered under the WTO GPA.

** Note 2. Acquisitions of the services listed at (4)(ii) of this table are a subset of the excluded services at (4)(i), and are
therefore not covered under the WTO GPA.

25.4-2


http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t45t48+1289+18++%2847%29%20%20AND%20%28%2847%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20

FAC 2005-33 JUNE 15, 2009

SUBPART 25.4—TRADE AGREEMENTS

25.404

25.402 General.

(a)(1) The Trade Agreements Act (19 U.S.C. 2501, et seq.)
provides the authority for the President to waive the Buy
American Act and other discriminatory provisions for eligible
products from countries that have signed an international
trade agreement with the United States, or that meet certain
other criteria, such as being a least developed country. The
President has delegated this waiver authority to the U.S. Trade
Representative. In acquisitions covered by the WTO GPA,
Free Trade Agreements, or the Israeli Trade Act, the USTR
has waived the Buy American Act and other discriminatory
provisions for eligible products. Offers of eligible products
receive equal consideration with domestic offers.

(2) The contracting officer shall determine the origin of
services by the country in which the firm providing the ser-
vices is established. See Subpart 25.5 for evaluation proce-
dures for supply contracts covered by trade agreements.

(b) The value of the acquisition is a determining factor in
the applicability of trade agreements. Most of these dollar
thresholds are subject to revision by the U.S. Trade Represen-
tative approximately every 2 years. The various thresholds are
summarized as follows:

Supply Service Construction
Trade Agreement Contract Contract Contract
(equal to or | (equal to or | (equal to or
exceeding) | exceeding) | exceeding)

WTO GPA $194,000 $194,000| $7,443,000
FTAs

Australia FTA 67,826 67,826 7,443,000

Bahrain FTA 194,000 194,000 8,817,449

CAFTA-DR 67,826 67,826 7,443,000

(Costa Rica,

Dominican

Republic,

El Salvador,

Guatemala,

Honduras, and

Nicaragua)

Chile FTA 67,826 67,826 7,443,000

Morocco FTA 194,000 194,000 7,443,000

NAFTA

—~Canada 25,000 67,826 8,817,449

—Mexico 67,826 67,826 8,817,449

Oman FTA 194,000 194,000 8,817,449

Peru FTA 194,000 194,000 7,443,000

Singapore FTA 67,826 67,826 7,443,000
Israeli Trade Act 50,000 — —

25.403 World Trade Organization Government
Procurement Agreement and Free Trade Agreements.
(a) Eligible products from WTO GPA and FTA countries

are entitled to the nondiscriminatory treatment specified in

25.402(a)(1). The WTO GPA and FTAs specify procurement

procedures designed to ensure fairness (see 25.408).

(b) Thresholds. (1) To determine whether the acquisition
of products by lease, rental, or lease-purchase contract
(including lease-to-ownership, or lease-with-option-to pur-
chase) is covered by the WTO GPA or an FTA, calculate the
estimated acquisition value as follows:

(1) If a fixed-term contract of 12 months or less is
contemplated, use the total estimated value of the acquisition.

(i1) If a fixed-term contract of more than 12 months
is contemplated, use the total estimated value of the acquisi-
tion plus the estimated residual value of the leased equipment
at the conclusion of the contemplated term of the contract.

(ii1) If an indefinite-term contract is contemplated,
use the estimated monthly payment multiplied by the total
number of months that ordering would be possible under the
proposed contract, i.e., the initial ordering period plus any
optional ordering periods.

(iv) If there is any doubt as to the contemplated term
ofthe contract, use the estimated monthly payment multiplied
by 48.

(2) The estimated value includes the value of all
options.

(3) If, in any 12-month period, recurring or multiple
awards for the same type of product or products are antici-
pated, use the total estimated value of these projected awards
to determine whether the WTO GPA or an FTA applies. Do
not divide any acquisition with the intent of reducing the esti-
mated value of the acquisition below the dollar threshold of
the WTO GPA or an FTA.

(¢) Purchase restriction. (1) Under the Trade Agreements
Act (19 U.S.C. 2512), in acquisitions covered by the WTO
GPA, acquire only U.S.-made or designated country end prod-
ucts or U.S. or designated country services, unless offers for
such end products or services are either not received or are
insufficient to fulfill the requirements. This purchase restric-
tion does not apply below the WTO GPA threshold for sup-
plies and services, even if the acquisition is covered by an
FTA.

(2) This restriction does not apply to purchases of sup-
plies by the Department of Defense from a country with which
it has entered into a reciprocal agreement, as provided in
departmental regulations.

25.404 Least developed countries.

For acquisitions covered by the WTO GPA, least devel-
oped country end products, construction material, and ser-
vices must be treated as eligible products.
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25.405 Caribbean Basin Trade Initiative.

Under the Caribbean Basin Trade Initiative, the United
States Trade Representative has determined that, for acquisi-
tions covered by the WTO GPA, Caribbean Basin country end
products, construction material, and services must be treated
as eligible products. In accordance with Section 201 (a)(3) of
the Dominican Republic-Central America-United States Free
Trade Implementation Act (Pub. L. 109-53), when the
CAFTA-DR agreement enters into force with respect to a
country, that country is no longer designated as a beneficiary
country for purposes of the Caribbean Basin Economic
Recovery Act, and is therefore no longer included in the def-
inition of “Caribbean Basin country” for purposes of the Car-
ibbean Basin Trade Initiative.

25.406 Israeli Trade Act.

Acquisitions of supplies by most agencies are covered by
the Israeli Trade Act, if the estimated value of the acquisition
is $50,000 or more but does not exceed the WTO GPA thresh-
old for supplies (see 25.402(b)). Agencies other than the
Department of Defense, the Department of Energy, the
Department of Transportation, the Bureau of Reclamation of
the Department of the Interior, the Federal Housing Finance
Board, and the Office of Thrift Supervision must evaluate
offers of Israeli end products without regard to the restrictions
of the Buy American Act. The Israeli Trade Act does not pro-
hibit the purchase of other foreign end products.

25.407 Agreement on Trade in Civil Aircraft.
Under the authority of Section 303 of the Trade Agree-
ments Act, the U.S. Trade Representative has waived the Buy
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American Act for civil aircraft and related articles, that meet
the substantial transformation test of the Trade Agreements
Act, from countries that are parties to the Agreement on Trade
in Civil Aircraft. Those countries are Austria, Belgium, Bul-
garia, Canada, Denmark, Egypt, Finland, France, Germany,
Greece, Ireland, Italy, Japan, Luxembourg, Macao, the Neth-
erlands, Norway, Portugal, Romania, Spain, Sweden, Swit-
zerland, and the United Kingdom.

25.408 Procedures.

(a) If the WTO GPA or an FTA applies (see 25.401), the
contracting officer must—

(1) Comply with the requirements of 5.203, Publicizing
and response time;

(2) Comply with the requirements of 5.207, Preparation
and transmittal of synopses;

(3) Not include technical requirements in solicitations
solely to preclude the acquisition of eligible products;

(4) Specify in solicitations that offerors must submit
offers in the English language and in U.S. dollars (see
52.214-34, Submission of Offers in the English Language,
and 52.214-35, Submission of Offers in U.S. Currency, or
paragraph (c)(5) of 52.215-1, Instruction to Offerors—Com-
petitive Acquisitions); and

(5) Provide unsuccessful offerors from WTO GPA or
FTA countries notice in accordance with 14.409-1 or 15.503.

(b) See Subpart25.5 for evaluation procedures and
examples.
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SUBPART 36.2—SPECIAL ASPECTS OF CONTRACTING FOR CONSTRUCTION

36.203

Subpart 36.2—Special Aspects of
Contracting for Construction

36.201 Evaluation of contractor performance.

(a) Preparation of performance evaluation reports.
(1) The contracting activity shall evaluate contractor perfor-
mance and prepare a performance report using the SF 1420,
Performance Evaluation (Construction Contracts), for each
construction contract of—

(i) $550,000 or more; or
(i1) More than $10,000, if the contract was termi-
nated for default.

(2) The report shall be prepared at the time of final
acceptance of the work, at the time of contract termination, or
at other times, as appropriate, in accordance with agency pro-
cedures. Ordinarily, the evaluating official who prepares the
report should be the person responsible for monitoring con-
tract performance.

(3) If the evaluating official concludes that a contrac-
tor’s overall performance was unsatisfactory, the contractor
shall be advised in writing that a report of unsatisfactory per-
formance is being prepared and the basis for the report. If the
contractor submits any written comments, the evaluating offi-
cial shall include them in the report, resolve any alleged fac-
tual discrepancies, and make appropriate changes in the
report.

(4) The head of the contracting activity shall establish
procedures which ensure that fully qualified personnel pre-
pare and review performance reports.

(b) Review of performance reports. Each performance
report shall be reviewed to ensure that it is accurate and fair.
The reviewing official should have knowledge of the contrac-
tor’s performance and should normally be at an organizational
level above that of the evaluating official.

(¢) Distribution and use of performance reports. (1) Each
performance report shall be distributed in accordance with
agency procedures. One copy shall be included in the contract
file. The contracting activity shall retain the report for at least
six years after the date of the report.

(2) Before making a determination of responsibility in
accordance with Subpart 9.1, the contracting officer may con-
sider performance reports in accordance with agency
instructions.

36.202 Specifications.

(a) Construction specifications shall conform to the
requirements in Part 11 of this regulation.

(b) Whenever possible, contracting officers shall ensure
that references in specifications are to widely recognized stan-
dards or specifications promulgated by governments, indus-
tries, or technical societies.

(c) When “brand name or equal” descriptions are neces-
sary, specifications must clearly identify and describe the par-

ticular physical, functional, or other characteristics of the
brand-name items which are considered essential to satisfying
the requirement.

(d) In accordance with Executive Order 13202 of
February 17, 2001, Preservation of Open Competition and
Government Neutrality Towards Government Contractors’
Labor Relations on Federal and Federally Funded Construc-
tion Projects, as amended on April 6,2001—

(1) The Government, or any construction manager act-
ing on behalf of the Government, must not—

(1) Require or prohibit offerors, contractors, or sub-
contractors to enter into or adhere to agreements with one or
more labor organizations (as defined in 42 U.S.C. 2000e(d))
on the same or other related construction projects; or

(i1) Otherwise discriminate against offerors, contrac-
tors, or subcontractors for becoming, refusing to become, or
remaining signatories or otherwise adhering to agreements
with one or more labor organizations, on the same or other
related construction projects.

(2) Nothing in this paragraph prohibits offerors, con-
tractors, or subcontractors from voluntarily entering into
project labor agreements.

(3) The head of the agency may exempt a construction
project from this policy if the agency head finds that, as of
February 17, 2001—

(i) The agency or a construction manager acting on
behalf of the Government had issued or was a party to bid
specifications, project agreements, agreements with one or
more labor organizations, or other controlling documents with
respect to that particular project, which contained any of the
requirements or prohibitions in paragraph (d)(1) of this sec-
tion; and

(i1)) One or more construction contracts subject to
such requirements or prohibitions had been awarded.

(4) The head of the agency may exempt a particular
project, contract, or subcontract from this policy upon a find-
ing that special circumstances require an exemption in order
to avert an imminent threat to public health or safety, or to
serve the national security. A finding of “special circum-
stances” may not be based on the possibility or presence of a
labor dispute concerning the use of contractors or subcontrac-
tors who are nonsignatories to, or otherwise do not adhere to,
agreements with one or more labor organizations, or concern-
ing employees on the project who are not members of or affil-
iated with a labor organization.

36.203 Government estimate of construction costs.

(a) An independent Government estimate of construction
costs shall be prepared and furnished to the contracting officer
at the earliest practicable time for each proposed contract and
for each contract modification anticipated to exceed the sim-
plified acquisition threshold. The contracting officer may
require an estimate when the cost of required work is not

36.2-1


http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t41t42+250+1286++%2842%29%20%20AND%20%28%2842%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20

FAC 2005-33 JUNE 15, 2009

36.204

FEDERAL ACQUISITION REGULATION

anticipated to exceed the simplified acquisition threshold. The
estimate shall be prepared in as much detail as though the
Government were competing for award.

(b) When two-step sealed bidding is used, the independent
Government estimate shall be prepared when the contract
requirements are definitized.

(c) Access to information concerning the Government esti-
mate shall be limited to Government personnel whose official
duties require knowledge of the estimate. An exception to this
rule may be made during contract negotiations to allow the
contracting officer to identify a specialized task and disclose
the associated cost breakdown figures in the Government esti-
mate, but only to the extent deemed necessary to arrive at a fair
and reasonable price. The overall amount of the Govern-
ment’s estimate shall not be disclosed except as permitted by
agency regulations.

36.204 Disclosure of the magnitude of construction
projects.

Advance notices and solicitations shall state the magnitude
of the requirement in terms of physical characteristics and
estimated price range. In no event shall the statement of mag-
nitude disclose the Government’s estimate. Therefore, the
estimated price should be described in terms of one of the fol-
lowing price ranges:

(a) Less than $25,000.

(b) Between $25,000 and $100,000.

(c) Between $100,000 and $250,000.

(d) Between $250,000 and $500,000.

(e) Between $500,000 and $1,000,000.

(f) Between $1,000,000 and $5,000,000.

(g) Between $5,000,000 and $10,000,000.

(h) More than $10,000,000.

36.205 Statutory cost limitations.
(a) Contracts for construction shall not be awarded at a cost
to the Government—

(1) In excess of statutory cost limitations, unless appli-
cable limitations can be and are waived in writing for the par-
ticular contract; or

(2) Which, with allowances for Government-imposed
contingencies and overhead, exceeds the statutory
authorization.

(b) Solicitations containing one or more items subject to
statutory cost limitations shall state—

(1) The applicable cost limitation for each affected item
in a separate schedule;

(2) That an offer which does not contain separately-
priced schedules will not be considered; and

36.2-2

(3) That the price on each schedule shall include an
approximate apportionment of all estimated direct costs, allo-
cable indirect costs, and profit.

(c) The Government shall reject an offer if its prices exceed
applicable statutory limitations, unless laws or agency proce-
dures provide pertinent exemptions. However, if it is in the
Government’s interest, the contracting officer may include a
provision in the solicitation which permits the award of sepa-
rate contracts for individual items whose prices are within or
subject to applicable statutory limitations.

(d) The Government shall also reject an offer if its prices
are within statutory limitations only because it is materially
unbalanced. An offer is unbalanced if its prices are signifi-
cantly less than cost for some work, and overstated for other
work.

36.206 Liquidated damages.

The contracting officer must evaluate the need for liqui-
dated damages in a construction contract in accordance with
11.502 and agency regulations.

36.207 Pricing fixed-price construction contracts.

(a) Generally, firm-fixed-price contracts shall be used to
acquire construction. They may be priced—

(1) On a lump-sum basis (when a lump sum is paid for
the total work or defined parts of the work),

(2) On a unit-price basis (when a unit price is paid for a
specified quantity of work units), or

(3) Using a combination of the two methods.

(b) Lump-sum pricing shall be used in preference to unit
pricing except when—
(1) Large quantities of work such as grading, paving,
building outside utilities, or site preparation are involved;

(2) Quantities of work, such as excavation, cannot be
estimated with sufficient confidence to permit a lump-sum
offer without a substantial contingency;

(3) Estimated quantities of work required may change
significantly during construction; or

(4) Offerors would have to expend unusual effort to
develop adequate estimates.

(¢) Fixed-price contracts with economic price adjustment
may be used if such a provision is customary in contracts for
the type of work being acquired, or when omission of an
adjustment provision would preclude a significant number of
firms from submitting offers or would result in offerors
including unwarranted contingencies in proposed prices.



FAC 2005-33 JUNE 15, 2009

SUBPART 52.2—TEXT OF PROVISIONS AND CLAUSES

52.212-3

() Debriefing. 1f a post-award debriefing is given to
requesting offerors, the Government shall disclose the follow-
ing information, if applicable:

(1) The agency’s evaluation of the significant weak or
deficient factors in the debriefed offeror’s offer.

(2) The overall evaluated cost or price and technical rat-
ing of the successful and the debriefed offeror and past per-
formance information on the debriefed offeror.

(3) The overall ranking of all offerors, when any rank-
ing was developed by the agency during source selection.

(4) A summary of the rationale for award;

(5) For acquisitions of commercial items, the make and
model of the item to be delivered by the successful offeror.

(6) Reasonable responses to relevant questions posed
by the debriefed offeror as to whether source-selection proce-
dures set forth in the solicitation, applicable regulations, and
other applicable authorities were followed by the agency.

(End of provision)
52.212-2 Evaluation—Commercial Items.

As prescribed in 12.301(c), the Contracting Officer may
insert a provision substantially as follows:

EVALUATION—COMMERCIAL ITEMS (JAN 1999)

(a) The Government will award a contract resulting from
this solicitation to the responsible offeror whose offer con-
forming to the solicitation will be most advantageous to the
Government, price and other factors considered. The follow-
ing factors shall be used to evaluate offers:

[Contracting Officer shall insert the significant evaluation
factors, such as (i) technical capability of the item offered to
meet the Government requirement; (ii) price; (iii) past perfor-
mance (see FAR 15.304); (iv) small disadvantaged business
participation; and include them in the relative order of impor-
tance of the evaluation factors, such as in descending order of
importance.]
Technical and past performance, when combined, are
[Contracting Officer state, in accordance with
FAR 15.304, the relative importance of all other evaluation
factors, when combined, when compared to price.]

(b) Options. The Government will evaluate offers for
award purposes by adding the total price for all options to the
total price for the basic requirement. The Government may
determine that an offer is unacceptable if the option prices are
significantly unbalanced. Evaluation of options shall not obli-
gate the Government to exercise the option(s).

(c) A written notice of award or acceptance of an offer,
mailed or otherwise furnished to the successful offeror within
the time for acceptance specified in the offer, shall result in a
binding contract without further action by either party. Before

the offer’s specified expiration time, the Government may
accept an offer (or part of an offer), whether or not there are
negotiations after its receipt, unless a written notice of with-
drawal is received before award.

(End of provision)

52.212-3 Offeror Representations and Certifications—
Commercial Items.
As prescribed in 12.301(b)(2), insert the following
provision:

OFFEROR REPRESENTATIONS AND CERTIFICATIONS—
COMMERCIAL ITEMS (JUNE 2009)

An offeror shall complete only paragraph (b) of this provi-
sion if the offeror has completed the annual representations
and certifications electronically at http://orca.bpn.gov. If an
offeror has not completed the annual representations and cer-
tifications electronically at the ORCA website, the offeror
shall complete only paragraphs (c) through (m) of this
provision.

(a) Definitions. As used in this provision—

“Emerging small business” means a small business con-
cern whose size is no greater than 50 percent of the numerical
size standard for the NAICS code designated.

“Forced or indentured child labor” means all work or
service—

(1) Exacted from any person under the age of 18 under
the menace of any penalty for its nonperformance and for
which the worker does not offer himself voluntarily; or

(2) Performed by any person under the age of 18 pursu-
ant to a contract the enforcement of which can be accom-
plished by process or penalties.

“Manufactured end product” means any end product in
Federal Supply Classes (FSC) 1000-9999, except—

(1) FSC 5510, Lumber and Related Basic Wood Mate-
rials;

(2) Federal Supply Group (FSG) 87, Agricultural Sup-
plies;

(3) FSG 88, Live Animals;

(4) FSG 89, Food and Related Consumables;

(5) FSC 9410, Crude Grades of Plant Materials;

(6) FSC 9430, Miscellanecous Crude Animal Products,
Inedible;

(7) FSC 9440, Miscellanecous Crude Agricultural and
Forestry Products;

(8) FSC 9610, Ores;

(9) FSC 9620, Minerals, Natural and Synthetic; and

(10) FSC 9630, Additive Metal Materials.

“Place of manufacture” means the place where an end
product is assembled out of components, or otherwise made
or processed from raw materials into the finished product that
is to be provided to the Government. If a product is disassem-
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bled and reassembled, the place of reassembly is not the place
of manufacture.

“Restricted business operations” means business opera-
tions in Sudan that include power production activities, min-
eral extraction activities, oil-related activities, or the
production of military equipment, as those terms are defined
in the Sudan Accountability and Divestment Act of 2007
(Pub. L. 110-174). Restricted business operations do not
include business operations that the person conducting the
business can demonstrate—

(1) Are conducted under contract directly and exclu-
sively with the regional government of southern Sudan;

(2) Are conducted pursuant to specific authorization
from the Office of Foreign Assets Control in the Department
of the Treasury, or are expressly exempted under Federal law
from the requirement to be conducted under such authoriza-
tion;

(3) Consist of providing goods or services to marginal-
ized populations of Sudan;

(4) Consist of providing goods or services to an inter-
nationally recognized peacekeeping force or humanitarian
organization;

(5) Consist of providing goods or services that are used
only to promote health or education; or

(6) Have been voluntarily suspended.

“Service-disabled  veteran-owned  small
concern”—

(1) Means a small business concern—

(1) Not less than 51 percent of which is owned by one
or more service-disabled veterans or, in the case of any pub-
licly owned business, not less than 51 percent of the stock of
which is owned by one or more service-disabled veterans; and

(i1)) The management and daily business operations
of which are controlled by one or more service-disabled vet-
erans or, in the case of a service-disabled veteran with perma-
nent and severe disability, the spouse or permanent caregiver
of such veteran.

(2) Service-disabled veteran means a veteran, as
defined in 38 U.S.C. 101(2), with a disability that is service-
connected, as defined in 38 U.S.C. 101(16).

“Small business concern” means a concern, including its
affiliates, that is independently owned and operated, not dom-
inant in the field of operation in which it is bidding on Gov-
ernment contracts, and qualified as a small business under the
criteria in 13 CFR Part 121 and size standards in this
solicitation.

“Veteran-owned small business concern” means a small
business concern—

(1) Not less than 51 percent of which is owned by one
or more veterans (as defined at 38 U.S.C. 101(2)) or, in the
case of any publicly owned business, not less than 51 percent
of the stock of which is owned by one or more veterans; and

(2) The management and daily business operations of
which are controlled by one or more veterans.

business

52.2-30

“Women-owned business concern” means a concern which
is at least 51 percent owned by one or more women; or in the
case of any publicly owned business, at least 51 percent of its
stock is owned by one or more women; and whose manage-
ment and daily business operations are controlled by one or
more women.

“Women-owned small business concern” means a small
business concern—

(1) That is at least 51 percent owned by one or more
women; or, in the case of any publicly owned business, at least
51 percent of the stock of which is owned by one or more
women; and

(2) Whose management and daily business operations
are controlled by one or more women.

(b) (1) Annual Representations and Certifications. Any
changes provided by the offeror in paragraph (b)(2) of this
provision do not automatically change the representations and
certifications posted on the Online Representations and Cer-
tifications Application (ORCA) website.

(2) The offeror has completed the annual representa-
tions and certifications electronically via the ORCA website
at http://orca.bpn.gov. After reviewing the ORCA database
information, the offeror verifies by submission of this offer
that the representations and certifications currently posted
electronically at FAR 52.212-3, Offeror Representations and
Certifications—Commercial Items, have been entered or
updated in the last 12 months, are current, accurate, complete,
and applicable to this solicitation (including the business size
standard applicable to the NAICS code referenced for this
solicitation), as of the date of this offer and are incorporated
in this offer by reference (see FAR 4.1201), except for para-
graphs .

[Offeror to identify the applicable paragraphs at (c)
through (m) of this provision that the offeror has completed for
the purposes of this solicitation only, if any.

These amended representation(s) and/or certification(s)
are also incorporated in this offer and are current, accurate,
and complete as of the date of this offer.

Any changes provided by the offeror are applicable to this
solicitation only, and do not result in an update to the repre-
sentations and certifications posted on ORCA.]

(c) Offerors must complete the following representations
when the resulting contract will be performed in the United
States or its outlying areas. Check all that apply.

(1) Small business concern. The offeror represents as
part of its offer that it (1 is, [ is not a small business concern.

(2) Veteran-owned small business concern. [Complete
only if the offeror represented itself as a small business con-
cern in paragraph (c)(1) of this provision.] The offeror repre-
sents as part of its offer that it [ is, [ is not a veteran-owned
small business concern.

(3) Service-disabled veteran-owned small business
concern. [Complete only if the offeror represented itself as a
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veteran-owned small business concern in paragraph (c)(2) of
this provision.] The offeror represents as part of its offer that
it [ is, [ is not a service-disabled veteran-owned small busi-
ness concern.

(4) Small disadvantaged business concern. [Complete
only if the offeror represented itself as a small business con-
cern in paragraph (c)(1) of this provision.] The offeror repre-
sents, for general statistical purposes, that it dis, dis not a
small disadvantaged business concern as defined in
13 CFR 124.1002.

(5) Women-owned small business concern. [Complete
only if the offeror represented itself as a small business con-
cern in paragraph (c)(1) of this provision.] The offeror repre-
sents that it (dis, (dis not a women-owned small business
concern.

NOTE: Complete paragraphs (c)(6) and (c)(7) only if this
solicitation is expected to exceed the simplified acquisition
threshold.

(6) Women-owned business concern (other than small
business concern). [Complete only if the offeror is a women-
owned business concern and did not represent itself as a small
business concern in paragraph (c)(1) of this provision.] The
offeror represents that it [dis a women-owned business
concern.

(7) Tie bid priority for labor surplus area concerns. If
this is an invitation for bid, small business offerors may iden-
tify the labor surplus areas in which costs to be incurred on
account of manufacturing or production (by offeror or first-
tier subcontractors) amount to more than 50 percent of the
contract price:

(8) Small Business Size for the Small Business Com-
petitiveness Demonstration Program and for the Targeted
Industry Categories under the Small Business Competitive-
ness Demonstration Program. [Complete only if the offeror
has represented itself to be a small business concern under the
size standards for this solicitation.)

(1) [Complete only for solicitations indicated in an
addendum as being set-aside for emerging small businesses in
one of the designated industry groups (DIGs).] The offeror
represents as part of its offer that it [ is, [d is not an emerging
small business.

(i1) [Complete only for solicitations indicated in an
addendum as being for one of the targeted industry categories
(TICs) or designated industry groups (DIGs).] Offeror repre-
sents as follows:

(A) Offeror’s number of employees for the past
12 months (check the Employees column if size standard
stated in the solicitation is expressed in terms of number of
employees); or

(B) Offeror’s average annual gross revenue for
the last 3 fiscal years (check the Average Annual Gross Num-
ber of Revenues column if size standard stated in the solicita-
tion is expressed in terms of annual receipts).

(Check one of the following):

Average Annual Gross

Number of Employees Revenues
50 or fewer 81 million or less
__51-100 ~$1,000,001-$2 million
~101-250 _$2,000,001-$3.5 million
~251-500 ~$3,500,001-$5 million
~501-750 ~$5,000,001-$10 million
~751-1,000 _$10,000,001-$17 million
___Over 1,000 ___Over $17 million

(9) [Complete only if the solicitation contains the clause
at FAR 52.219-23, Notice of Price Evaluation Adjustment for
Small Disadvantaged Business Concerns, or FAR 52.219-25,
Small Disadvantaged Business Participation Program—Dis-
advantaged Status and Reporting, and the offeror desires a
benefit based on its disadvantaged status.)

(1) General. The oftferor represents that either—

(A) It Qis, Qs not certified by the Small Busi-
ness Administration as a small disadvantaged business con-
cern and identified, on the date of this representation, as a
certified small disadvantaged business concern in the data-
base maintained by the Small Business Administration (PRO-
Net), and that no material change in disadvantaged ownership
and control has occurred since its certification, and, where the
concern is owned by one or more individuals claiming disad-
vantaged status, the net worth of each individual upon whom
the certification is based does not exceed $750,000 after tak-
ing into account the applicable exclusions set forth at 13 CFR
124.104(c)(2); or

(B) It (A has, (D has not submitted a completed
application to the Small Business Administration or a Private
Certifier to be certified as a small disadvantaged business con-
cern in accordance with 13 CFR 124, Subpart B, and a deci-
sion on that application is pending, and that no material
change in disadvantaged ownership and control has occurred
since its application was submitted.

(i) A Joint Ventures under the Price Evaluation
Adjustment for Small Disadvantaged Business Concerns. The
offeror represents, as part of its offer, that it is a joint venture
that complies with the requirements in 13 CFR 124.1002(f)
and that the representation in paragraph (c)(9)(i) of this pro-
vision is accurate for the small disadvantaged business con-
cern that is participating in the joint venture. [ The offeror shall
enter the name of the small disadvantaged business concern
thatis participating in the joint venture: .

(10) HUBZone small business concern. [ Complete only
if the offeror represented itself as a small business concern in
paragraph (c)(1) of this provision.] The offeror represents, as
part of its offer, that—

(1) It QA is, A is not a HUBZone small business con-
cern listed, on the date of this representation, on the List of
Qualified HUBZone Small Business Concerns maintained by

52.2-31
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the Small Business Administration, and no material change in
ownership and control, principal office, or HUBZone
employee percentage has occurred since it was certified by the
Small Business Administration in accordance with 13 CFR
Part 126; and

(i1) It is, A is not a joint venture that complies with
the requirements of 13 CFR Part 126, and the representation
in paragraph (c)(10)(i) of this provision is accurate for the
HUBZone small business concern or concerns that are partic-
ipating in the joint venture. [The offeror shall enter the name
or names of the HUBZone small business concern or concerns
that are participating in the joint venture: .] Each
HUBZone small business concern participating in the joint
venture shall submit a separate signed copy of the HUBZone
representation.

(d) Representations required to implement provisions of
Executive Order 11246—(1) Previous contracts and compli-
ance. The offeror represents that—

(i) It A has, (1 has not participated in a previous con-
tract or subcontract subject to the Equal Opportunity clause of
this solicitation; and

(i1) It (A has, [ has not filed all required compliance
reports.

(2) Affirmative Action Compliance. The offeror repre-
sents that—

(1) It O has developed and has on file, (4 has not
developed and does not have on file, at each establishment,
affirmative action programs required by rules and regulations
of the Secretary of Labor (41 CFR parts 60-1 and 60-2), or

(i1) It (4 has not previously had contracts subject to
the written affirmative action programs requirement of the
rules and regulations of the Secretary of Labor.

(e) Certification Regarding Payments to Influence Federal
Transactions (31 U.S.C. 1352). (Applies only if the contract
is expected to exceed $100,000.) By submission of its offer,
the offeror certifies to the best of its knowledge and belief that
no Federal appropriated funds have been paid or will be paid
to any person for influencing or attempting to influence an
officer or employee of any agency, a Member of Congress, an
officer or employee of Congress or an employee of a Member
of Congress on his or her behalf in connection with the award
of any resultant contract. If any registrants under the Lobby-
ing Disclosure Act of 1995 have made a lobbying contact on
behalf of the offeror with respect to this contract, the offeror
shall complete and submit, with its offer, OMB Standard Form
LLL, Disclosure of Lobbying Activities, to provide the name
of the registrants. The offeror need not report regularly
employed officers or employees of the offeror to whom pay-
ments of reasonable compensation were made.

(f) Buy American Act Certificate. (Applies only if the
clause at Federal Acquisition Regulation (FAR) 52.225-1,
Buy American Act—Supplies, is included in this solicitation.)

52.2-32

(1) The offeror certifies that each end product, except
those listed in paragraph (f)(2) of this provision, is a domestic
end product and that for other than COTS items, the offeror
has considered components of unknown origin to have been
mined, produced, or manufactured outside the United States.
The offeror shall list as foreign end products those end prod-
ucts manufactured in the United States that do not qualify as
domestic end products, i.e., an end product that is not a COTS
item and does not meet the component test in paragraph (2) of
the definition of “domestic end product.” The terms “com-
mercially available off-the-shelf (COTS) item” “component,”
“domestic end product,” “end product,” “foreign end prod-
uct,” and “United States” are defined in the clause of this
solicitation entitled “Buy American Act—Supplies.”

(2) Foreign End Products:

Line Item No. Country of Origin

[List as necessary]

(3) The Government will evaluate offers in accordance
with the policies and procedures of FAR Part 25.

(g)(1) Buy American Act—Free Trade Agreements—
Israeli Trade Act Certificate. (Applies only if the clause at
FAR 52.225-3, Buy American Act—Free Trade Agree-
ments—Israeli Trade Act, is included in this solicitation.)

(1) The offeror certifies that each end product, except
those listed in paragraph (g)(1)(ii) or (g)(1)(iii) of this provi-
sion, is a domestic end product and that for other than COTS
items, the offeror has considered components of unknown ori-
gin to have been mined, produced, or manufactured outside
the United States. The terms “Bahrainian, Moroccan, Omani,
or Peruvian end product,” “commercially available off-the-
shelf (COTS) item,” “component,” “domestic end product,”
“end product,” “foreign end product,” “Free Trade Agreement
country,” “Free Trade Agreement country end product,”
“Israeli end product,” and “United States” are defined in the
clause of this solicitation entitled “Buy American Act—Free
Trade Agreements—Israeli Trade Act.”

(i1) The offeror certifies that the following supplies
are Free Trade Agreement country end products (other than
Bahrainian, Moroccan, Omani, or Peruvian end products) or |
Israeli end products as defined in the clause of this solicitation
entitled “Buy American Act—Free Trade Agreements—
Israeli Trade Act™:

Free Trade Agreement Country End Products (Other than
Bahrainian, Moroccan, Omani, or Peruvian End Products) or |
Israeli End Products:

Line Item No. Country of Origin

[List as necessary]
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pose. This paragraph does not give the Government any right to
audit the Contractor’s records. The Contractor shall not be paid
for any work performed or costs incurred that reasonably could
have been avoided.

52.212-5 Contract Terms and Conditions Required to
Implement Statutes or Executive Orders—
Commercial Items.

As prescribed in 12.301(b)(4), insert the following clause:

CONTRACT TERMS AND CONDITIONS REQUIRED TO
IMPLEMENT STATUTES OR EXECUTIVE ORDERS—
COMMERCIAL ITEMS (JUNE 2009)

(a) The Contractor shall comply with the following Federal
Acquisition Regulation (FAR) clauses, which are incorpo-
rated in this contract by reference, to implement provisions of
law or Executive orders applicable to acquisitions of commer-
cial items:

(1) 52.222-50, Combating Trafficking in Persons
(FEB 2009) (22 U.S.C. 7104(g)).

_ Alternate I (AUG 2007) of 52.222-50 (22 U.S.C.
7104(g)).

(2) 52.233-3, Protest After Award (AUG 1996)
(31 U.S.C. 3553).

(3) 52.233-4, Applicable Law for Breach of Contract
Claim (OCT 2004) (Pub. L. 108-77, 108-78).

(b) The Contractor shall comply with the FAR clauses in
this paragraph (b) that the Contracting Officer has indicated as
being incorporated in this contract by reference to implement
provisions of law or Executive orders applicable to acquisi-
tions of commercial items:

[Contracting Officer check as appropriate.]

(1) 52.203-6, Restrictions on Subcontractor Sales to
the Government (Sept 2006), with Alternate I (Oct 1995)
(41 U.S.C. 253g and 10 U.S.C. 2402).

_(2) 52.203-13, Contractor Code of Business Ethics
and Conduct (DEC 2008) (Pub. L. 110-252, Title VI, Chapter
1 (41 U.S.C. 251 note)).

_(3) 52.203-15, Whistleblower Protections under the
American Recovery and Reinvestment Act of 2009 (MAR
2009) (Section 1553 of Pub. L. 111-5). (Applies to contracts
funded by the American Recovery and Reinvestment Act of
2009.)

(4 52.204-11, American Recovery and
Reinvestment Act—Reporting Requirements (MAR 2009)
(Pub. L. 111-5).

_(5) 52.219-3, Notice of Total HUBZone Set-Aside
(JAN 1999) (15 U.S.C. 657a).

__(6) 52.219-4, Notice of Price Evaluation Preference
for HUBZone Small Business Concerns (JULY 2005) (if the
offeror elects to waive the preference, it shall so indicate in its
offer) (15 U.S.C. 657a).

__(7) [Reserved]

__ (8)(1) 52.219-6, Notice of Total Small Business Set-
Aside (JUNE 2003) (15 U.S.C. 644).
(i) Alternate I (OCT 1995) of 52.219-6.
_ (iii) Alternate II (MAR 2004) of 52.219-6.
__(9)(1) 52.219-7, Notice of Partial Small Business
Set-Aside (JUNE 2003) (15 U.S.C. 644).
__ (ii) Alternate I (OCT 1995) of 52.219-7.
_ (iii) Alternate I (MAR 2004) of 52.219-7.
~(10) 52.219-8, Utilization of Small Business
Concerns (MAY 2004) (15 U.S.C. 637(d)(2) and (3)).
~(11)(1) 52.219-9, Small Business Subcontracting
Plan (APR 2008) (15 U.S.C. 637(d)(4)).
___(i1) Alternate I (OCT 2001) of 52.219-9.
_ (iii) Alternate I (OcT 2001) of 52.219-9.

_ (12) 52.219-14, Limitations on Subcontracting
(DEC 1996) (15 U.S.C. 637(a)(14)).

__ (13) 52.219-16, Liquidated Damages—Subcon-
tracting Plan (JAN 1999) (15 U.S.C. 637(d)(4)(F)(1)).

~(14)(1) 52.219-23, Notice of Price Evaluation
Adjustment for Small Disadvantaged Business Concerns
(OcT 2008) (10 U.S.C. 2323) (if the offeror elects to waive
the adjustment, it shall so indicate in its offer).
_ (ii) Alternate I (JUNE 2003) of 52.219-23.

__(15) 52.219-25, Small Disadvantaged Business
Participation Program—Disadvantaged Status and Reporting
(APR 2008) (Pub. L. 103-355, section 7102, and
10 U.S.C. 2323).

~ (16) 52.219-26, Small Disadvantaged Business
Participation Program— Incentive Subcontracting
(OcT 2000) (Pub. L. 103-355, section 7102, and
10 U.S.C. 2323).

~ (17) 52.219-27, Notice of Total Service-Disabled
Veteran-Owned Small Business Set-Aside (MAY 2004)
(15 U.S.C. 657 ).

_ (18) 52.219-28, Post Award Small Business
Program Rerepresentation (APR 2009) (15 U.S.C. 632(a)(2)).

__(19) 52.222-3, Convict Labor (JUNE 2003)
(E.O. 11755).

__(20) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (FEB 2008) (E.O. 13126).

~(21) 52.222-21, Prohibition of Segregated Facilities
(FEB 1999).

~ (22) 52.222-26, Equal Opportunity (MAR 2007)
(E.O. 11246).

~(23) 52.222-35, Equal Opportunity for Special
Disabled Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans (SEPT 2006) (38 U.S.C. 4212).

~(24)52.222-36, Affirmative Action for Workers with
Disabilities (JUN 1998) (29 U.S.C. 793).

_(25) 52.222-37, Employment Reports on Special
Disabled Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans (SEPT 2006) (38 U.S.C. 4212).

~ (26) 52.222-39, Notification of Employee Rights
Concerning Payment of Union Dues or Fees (DEC 2004)
(E.O. 13201).

52.2-39
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_(27)52.222-54, Employment Eligibility Verification
(JAN 2009). (Executive Order 12989). (Not applicable to the
acquisition of commercially available off-the-shelf items or
certain other types of commercial items as prescribed in
22.1803.)

_(28)(i) 52.223-9, Estimate of Percentage of Recov-
ered Material Content for EPA-Designated Items
(MAY 2008) (42 U.S.C. 6962(c)(3)(A)(ii)). (Not applicable
to the acquisition of commercially available off-the-shelf
items.)

(i) AlternateI (MAY 2008) of 52.223-9
(42 U.S.C. 6962(1)(2)(C)). (Not applicable to the acquisition
of commercially available off-the-shelf items.)

_(29) 52.223-15, Energy Efficiency in Energy-
Consuming Products (DEC 2007) (42 U.S.C. 8259b).

_ (30)(i) 52.223-16, IEEE 1680 Standard for the
Environmental Assessment of Personal Computer Products
(DEC 2007) (E.O. 13423).

__(ii) Alternate I (DEC 2007) of 52.223-16.

_ (31) 52.225-1, Buy American Act—Supplies
(FEB 2009) (41 U.S.C. 10a-10d).

_(32)(i) 52.225-3, Buy American Act—Free Trade
Agreements—Israeli Trade Act (JUNE 2009) (41 U.S.C. 10a-
10d, 19 U.S.C. 3301 note, 19 U.S.C. 2112 note, 19 U.S.C.
3805 note, Pub. L. 108-77, 108-78, 108-286, 108-302, 109-
53, 109-169, 109-283, and 110-138).

__ (ii) Alternate I (JAN 2004) of 52.225-3.
__ (iii) Alternate II (JAN 2004) of 52.225-3.

_ (33) 52.225-5, Trade Agreements (JUNE 2009)
(19 U.S.C. 2501, et seq., 19 U.S.C. 3301 note).

_ (34) 52.225-13, Restrictions on Certain Foreign
Purchases (JUNE 2008) (E.O.’s, proclamations, and statutes
administered by the Office of Foreign Assets Control of the
Department of the Treasury).

_(35)52.226-4, Notice of Disaster or Emergency Area
Set-Aside (Nov 2007) (42 U.S.C. 5150).

__ (36) 52.226-5, Restrictions on Subcontracting
Outside Disaster or Emergency Area (Nov 2007) (42 U.S.C.
5150).

_(37)52.232-29, Terms for Financing of Purchases of
Commercial Items (FEB 2002) (41 U.S.C. 255(f),
10 U.S.C. 2307(%)).

(38) 52.232-30, Installment Payments for
Commercial  Items  (OCT 1995) (41 U.S.C. 255(f),

10 U.S.C. 2307(%)).

_(39) 52.232-33, Payment by Electronic Funds
Transfer—Central Contractor Registration (OCT 2003)
(31 U.S.C. 3332).

__ (40) 52.232-34, Payment by Electronic Funds
Transfer—Other than Central Contractor Registration
(MAY 1999) (31 U.S.C. 3332).

_(41) 52.232-36, Payment
(MAY 1999) (31 U.S.C. 3332).

_ (42) 52.239-1, Privacy or Security Safeguards
(AUG 1996) (5 U.S.C. 552a).

by Third Party

52.2-40

_(43)(1) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB 20006)
(46 U.S.C. Appx. 1241(b) and 10 U.S.C. 2631).

(i) Alternate I (Apr 2003) of 52.247-64.

(c) The Contractor shall comply with the FAR clauses in
this paragraph (c), applicable to commercial services, that the
Contracting Officer has indicated as being incorporated in this
contract by reference to implement provisions of law or Exec-
utive orders applicable to acquisitions of commercial items:
[Contracting Officer check as appropriate.]

(1) 52.222-41, Service Contract Act of 1965
(Nov 2007) (41 U.S.C. 351, et seq.).

_(2) 52.222-42, Statement of Equivalent Rates for
Federal  Hires (MAY 1989) (29 U.S.C.206  and
41 U.S.C. 351, et seq.).

_(3)52.222-43, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (Multiple Year and Option
Contracts) (Nov 2006) (29 U.S.C. 206 and 41 U.S.C. 351,
et seq.).

_(4)52.222-44, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (FEB 2002) (29 U.S.C. 206
and 41 U.S.C. 351, et seq.).

~(5) 52.222-51, Exemption from Application of the
Service Contract Act to Contracts for Maintenance,
Calibration, or Repair of Certain Equipment—Requirements
(Nov 2007) (41 351, et seq.).

__(6) 52.222-53, Exemption from Application of the
Service Contract Act to Contracts for Certain Services—
Requirements (FEB 2009) (41 U.S.C. 351, et seq.).

_(7) 52.226-6, Promoting Excess Food Donation to
Nonprofit Organizations (MAR 2009) (Pub. L. 110-247).

_ (8)52.237-11, Accepting and Dispensing of $1 Coin
(SEPT 2008) (31 U.S.C. 5112(p)(1)).

(d) Comptroller General Examination of Record. The
Contractor shall comply with the provisions of this
paragraph (d) if this contract was awarded using other than
sealed bid, is in excess of the simplified acquisition threshold,
and does not contain the clause at 52.215-2, Audit and
Records—Negotiation.

(1) The Comptroller General of the United States, or an
authorized representative of the Comptroller General, shall
have access to and right to examine any of the Contractor’s
directly pertinent records involving transactions related to this
contract.

(2) The Contractor shall make available at its offices at
all reasonable times the records, materials, and other evidence
for examination, audit, or reproduction, until 3 years after
final payment under this contract or for any shorter period
specified in FAR Subpart 4.7, Contractor Records Retention,
of the other clauses of this contract. If this contract is
completely or partially terminated, the records relating to the
work terminated shall be made available for 3 years after any
resulting final termination settlement. Records relating to
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52.225-3

“Cost of components” means—

(3) For components purchased by the Contractor, the
acquisition cost, including transportation costs to the place of
incorporation into the end product (whether or not such costs
are paid to a domestic firm), and any applicable duty (whether
or not a duty-free entry certificate is issued); or

(4) For components manufactured by the Contractor, all
costs associated with the manufacture of the component,
including transportation costs as described in paragraph (1) of
this definition, plus allocable overhead costs, but excluding
profit. Cost of components does not include any costs associ-
ated with the manufacture of the end product.

“Domestic end product” means—

(1) An unmanufactured end product mined or produced
in the United States;

(2) An end product manufactured in the United States,
if—

(1) The cost of its components mined, produced, or
manufactured in the United States exceeds 50 percent of the
cost of all its components. Components of foreign origin of
the same class or kind as those that the agency determines are
not mined, produced, or manufactured in sufficient and rea-
sonably available commercial quantities of a satisfactory
quality are treated as domestic. Scrap generated, collected,
and prepared for processing in the United States is considered
domestic; or

(ii) The end product is a COTS item.

“End product” means those articles, materials, and sup-
plies to be acquired under the contract for public use.

“Foreign end product” means an end product other than a
domestic end product.

“United States” means the 50 States, the District of Colum-
bia, and outlying areas.

(b) The Buy American Act (41 U.S.C. 10a - 10d) provides
a preference for domestic end products for supplies acquired
for use in the United States. In accordance with
41 U.S.C. 431, the component test of the Buy American Act
is waived for an end product that is a COTS item (See
12.505(a)(1)).

(c) Offerors may obtain from the Contracting Officer a list
of foreign articles that the Contracting Officer will treat as
domestic for this contract.

(d) The Contractor shall deliver only domestic end prod-
ucts except to the extent that it specified delivery of foreign
end products in the provision of the solicitation entitled “Buy
American Act Certificate.”

(End of clause)
52.225-2 Buy American Act Certificate.

As prescribed in 25.1101(a)(2), insert the following
provision:

BUY AMERICAN ACT CERTIFICATE (FEB 2009)

(a) The offeror certifies that each end product, except those
listed in paragraph (b) of this provision, is a domestic end
product and that for other than COTS items, the offeror has
considered components of unknown origin to have been
mined, produced, or manufactured outside the United States.
The offeror shall list as foreign end products those end prod-
ucts manufactured in the United States that do not qualify as
domestic end products, i.e., an end product that is not a COTS
item and does not meet the component test in paragraph (2) of
the definition of “domestic end product.” The terms “com-
mercially available off-the-shelf (COTS) item,” “compo-
nent,” “domestic end product,” “end product,” “foreign end
product,” and “United States” are defined in the clause of this
solicitation entitled “Buy American Act—Supplies.”

(b) Foreign End Products:

LINE ITEM No. COUNTRY OF ORIGIN

[List as necessary)

(c) The Government will evaluate offers in accordance
with the policies and procedures of Part 25 of the Federal
Acquisition Regulation.

(End of provision)

52.225-3 Buy American Act—Free Trade Agreements—
Israeli Trade Act.
As prescribed in 25.1101(b)(1)(i), insert the following
clause:

BUY AMERICAN ACT—FREE TRADE AGREEMENTS—
ISRAELI TRADE ACT (JUNE 2009)

(a) Definitions. As used in this clause—
“Bahrainian, Moroccan, Omani, or Peruvian end product”
means an article that—
(1) Is wholly the growth, product, or manufacture of
Bahrain, Morocco, Oman, or Peru; or
(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in Bahrain, Morocco, Oman, or Peru into a new
and different article of commerce with a name, character, or
use distinct from that of the article or articles from which it
was transformed. The term refers to a product offered for pur-
chase under a supply contract, but for purposes of calculating
the value of the end product includes services (except trans-
portation services) incidental to the article, provided that the
value of those incidental services does not exceed that of the
article itself.

52.2-139
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“Commercially available off-the-shelf (COTS) item”—

(1) Means any item of supply (including construction
material) that is—

(1) A commercial item (as defined in paragraph (1) of
the definition at FAR 2.101);

(1) Sold in substantial quantities in the commercial
marketplace; and

(iii) Offered to the Government, under a contract or
subcontract at any tier, without modification, in the same form
in which it is sold in the commercial marketplace; and

(2) Does not include bulk cargo, as defined in section 3
of the Shipping Act of 1984 (46 U.S.C. App. 1702), such as
agricultural products and petroleum products.

“Component” means an article, material, or supply incor-
porated directly into an end product.
“Cost of components” means—

(3) For components purchased by the Contractor, the
acquisition cost, including transportation costs to the place of
incorporation into the end product (whether or not such costs
are paid to a domestic firm), and any applicable duty (whether
or not a duty-free entry certificate is issued); or

(4) For components manufactured by the Contractor, all
costs associated with the manufacture of the component,
including transportation costs as described in paragraph (1) of
this definition, plus allocable overhead costs, but excluding
profit. Cost of components does not include any costs associ-
ated with the manufacture of the end product.

“Domestic end product” means—

(1) An unmanufactured end product mined or produced
in the United States;

(2) An end product manufactured in the United States,

if—

(i) The cost of its components mined, produced, or
manufactured in the United States exceeds 50 percent of the
cost of all its components. Components of foreign origin of
the same class or kind as those that the agency determines are
not mined, produced, or manufactured in sufficient and rea-
sonably available commercial quantities of a satisfactory
quality are treated as domestic. Scrap generated, collected,
and prepared for processing in the United States is considered
domestic; or

(i1) The end product is a COTS item.

“End product” means those articles, materials, and sup-
plies to be acquired under the contract for public use.

“Foreign end product” means an end product other than a
domestic end product.

“Free Trade Agreement country” means Australia, Bahr-
ain, Canada, Chile, Costa Rica, Dominican Republic, El Sal-
vador, Guatemala, Honduras, Mexico, Morocco, Nicaragua,
Oman, Peru, or Singapore.

“Free Trade Agreement country end product” means an
article that—

52.2-140

(1) Is wholly the growth, product, or manufacture of a
Free Trade Agreement country; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in a Free Trade Agreement country into a new
and different article of commerce with a name, character, or
use distinct from that of the article or articles from which it
was transformed. The term refers to a product offered for pur-
chase under a supply contract, but for purposes of calculating
the value of the end product includes services (except trans-
portation services) incidental to the article, provided that the
value of those incidental services does not exceed that of the
article itself.

“Israeli end product” means an article that—

(1) Is wholly the growth, product, or manufacture of
Israel; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in Israel into a new and different article of com-
merce with a name, character, or use distinct from that of the
article or articles from which it was transformed.

“United States” means the 50 States, the District of Colum-
bia, and outlying areas.

(b) Components of foreign origin. Offerors may obtain
from the Contracting Officer a list of foreign articles that the
Contracting Officer will treat as domestic for this contract.

(¢) Delivery of end products. The Buy American Act
(41 U.S.C. 10a - 10d) provides a preference for domestic end
products for supplies acquired for use in the United States. In
accordance with41 U.S.C. 431, the component test of the Buy
American Act is waived for an end product that is a COTS
item (See 12.505(a)(1)). In addition, the Contracting Officer
has determined that FTAs (except the Bahrain, Morocco,
Oman, and Peru FTAs) and the Israeli Trade Act apply to this
acquisition. Unless otherwise specified, these trade agree-
ments apply to all items in the Schedule. The Contractor shall
deliver under this contract only domestic end products except
to the extent that, in its offer, it specified delivery of foreign
end products in the provision entitled “Buy American Act—
Free Trade Agreements—Israeli Trade Act Certificate.” If the
Contractor specified in its offer that the Contractor would sup-
ply a Free Trade Agreement country end product (other than
a Bahrainian, Moroccan, Omani, or Peruvian end product) or
an Israeli end product, then the Contractor shall supply a Free
Trade Agreement country end product (other than a Bahrai-
nian, Moroccan, Omani, or Peruvian end product), an Israeli
end product or, at the Contractor’s option, a domestic end
product.

Alternate I (Jan 2004). As prescribed in 25.1101(b)(1)(ii),
add the following definition to paragraph (a) of the basic
clause, and substitute the following paragraph (c) for
paragraph (c) of the basic clause:
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52.225-4

“Canadian end product” means an article that—

(1) Is wholly the growth, product, or manufacture of
Canada; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in Canada into a new and different article of com-
merce with a name, character, or use distinct from that of the
article or articles from which it was transformed. The term
refers to a product offered for purchase under a supply contract,
but for purposes of calculating the value of the end product
includes services (except transportation services) incidental to
the article, provided that the value of those incidental services
does not exceed that of the article itself.

(c) Delivery of end products. The Contracting Officer has
determined that NAFTA applies to this acquisition. Unless oth-
erwise specified, NAFTA applies to all items in the Schedule.
The Contractor shall deliver under this contract only domestic
end products except to the extent that, in its offer, it specified
delivery of foreign end products in the provision entitled “Buy
American Act—Free Trade Agreements—Israeli Trade Act
Certificate.” If the Contractor specified in its offer that the Con-
tractor would supply a Canadian end product, then the Contrac-
tor shall supply a Canadian end product or, at the Contractor's
option, a domestic end product.

Alternate I1 (Jan 2004). As prescribed in
25.1101(b)(1)(iii), add the following definition to
paragraph (a) of the basic clause, and substitute the following
paragraph (c) for paragraph (c) of the basic clause:

“Canadian end product” means an article that—

(1) Is wholly the growth, product, or manufacture of
Canada; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in Canada into a new and different article of com-
merce with a name, character, or use distinct from that of the
article or articles from which it was transformed. The term
refers to a product offered for purchase under a supply contract,
but for purposes of calculating the value of the end product
includes services (except transportation services) incidental to
the article, provided that the value of those incidental services
does not exceed that of the article itself.

(c) Delivery of end products. The Contracting Officer has
determined that NAFTA and the Israeli Trade Act apply to this
acquisition. Unless otherwise specified, these trade agreements
apply to all items in the Schedule. The Contractor shall deliver
under this contract only domestic end products except to the
extent that, in its offer, it specified delivery of foreign end prod-
ucts in the provision entitled “Buy American Act—Free Trade
Agreements—Israeli Trade Act Certificate.” If the Contractor
specified in its offer that the Contractor would supply a Cana-
dian end product or an Israeli end product, then the Contractor
shall supply a Canadian end product, an Israeli end product or,
at the Contractor's option, a domestic end product.

52.225-4 Buy American Act—Free Trade Agreements—
Israeli Trade Act Certificate.
As prescribed in 25.1101(b)(2)(i), insert the following
provision:

BUY AMERICAN ACT—FREE TRADE AGREEMENTS—
ISRAELI TRADE ACT CERTIFICATE (JUNE 2009)

(a) The offeror certifies that each end product, except those
listed in paragraph (b) or (c) of this provision, is a domestic
end product and that for other than COTS items, the offeror
has considered components of unknown origin to have been
mined, produced, or manufactured outside the United States.
The terms “Bahrainian, Moroccan, Omani, or Peruvian end
product,” “commercially available off-the-shelf (COTS)
item,” “component,” “domestic end product,” “end product,”
“foreign end product,” “Free Trade Agreement country,”
“Free Trade Agreement country end product,” “Israeli end
product,” and” “United States” are defined in the clause of this
solicitation entitled “Buy American Act-Free Trade Agree-
ments—Israeli Trade Act.”

(b) The offeror certifies that the following supplies are Free
Trade Agreement country end products (other than Bahrai-
nian, Moroccan, Omani, or Peruvian end products) or Israeli
end products as defined in the clause of this solicitation enti-
tled “Buy American Act—Free Trade Agreements—Israeli
Trade Act™:

Free Trade Agreement Country End Products (Other than
Bahrainian, Moroccan, Omani, or Peruvian End Products) or
Israeli End Products:

2

LINE ITEM No. COUNTRY OF ORIGIN

[List as necessary)

(¢) The offeror shall list those supplies that are foreign end
products (other than those listed in paragraph (b) of this pro-
vision) as defined in the clause of this solicitation entitled
“Buy American Act—Free Trade Agreements—Israeli Trade
Act.” The offeror shall list as other foreign end products those
end products manufactured in the United States that do not
qualify as domestic end products, i.e., an end product that is
not a COTS item and does not meet the component test in
paragraph (2) of the definition of “domestic end product.”

Other Foreign End Products:

LINE ITEM NoO. COUNTRY OF ORIGIN

[List as necessary]

52.2-141
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(d) The Government will evaluate offers in accordance
with the policies and procedures of Part 25 of the Federal
Acquisition Regulation.

(End of provision)

Alternate I (Jan 2004). As prescribed in 25.1101(b)(2)(ii),
substitute the following paragraph (b) for paragraph (b) of the
basic provision:

(b) The offeror certifies that the following supplies are
Canadian end products as defined in the clause of this solicita-
tion entitled “Buy American Act—Free Trade Agreements—
Israeli Trade Act™:

Canadian End Products:

LINE ITEM No.

[List as necessary)

Alternate I1 (Jan 2004). As prescribed in
25.1101(b)(2)(iii), substitute the following paragraph (b) for
paragraph (b) of the basic provision:

(b) The offeror certifies that the following supplies are
Canadian end products or Israeli end products as defined in the
clause of this solicitation entitled “Buy American Act—Free
Trade Agreements—Israeli Trade Act”:

CANADIAN OR ISRAELI END PRODUCTS:

LINE ITEM No. COUNTRY OF ORIGIN

[List as necessary)

52.225-5 Trade Agreements.
As prescribed in 25.1101(c)(1), insert the following clause:

TRADE AGREEMENTS (JUNE 2009)

(a) Definitions. As used in this clause—
“Caribbean Basin country end product”—
(1) Means an article that—
(1)(A) Is wholly the growth, product, or manufacture
of a Caribbean Basin country; or
(B) In the case of an article that consists in whole
or in part of materials from another country, has been substan-
tially transformed in a Caribbean Basin country into a new and
different article of commerce with a name, character, or use
distinct from that of the article or articles from which it was
transformed; and

52.2-142

(i1) Is not excluded from duty-free treatment for Car-
ibbean countries under 19 U.S.C. 2703(b).
(A) For this reason, the following articles are not
Caribbean Basin country end products:
(1) Tuna, prepared or preserved in any manner
in airtight containers;
(2) Petroleum, or any product derived from

petroleum;

(3) Watches and watch parts (including cases,
bracelets, and straps) of whatever type including, but not lim-
ited to, mechanical, quartz digital, or quartz analog, if such
watches or watch parts contain any material that is the product
of any country to which the Harmonized Tariff Schedule of the
United States (HTSUS) column 2 rates of duty apply
(i.e., Afghanistan, Cuba, Laos, North Korea, and Vietnam);
and

(4) Certain of the following: textiles and
apparel articles; footwear, handbags, luggage, flat goods,
work gloves, and leather wearing apparel; or handloomed,
handmade, and folklore articles;

(B) Access to the HTSUS to determine duty-free
status of articles of these types is available at http:/
www.usitc.gov/tata/hts/. In particular, see the following:

(1) General Note 3(c), Products Eligible for
Special Tariff treatment.

(2) General Note 17, Products of Countries
Designated as Beneficiary Countries under the United States-
Caribbean Basin Trade Partnership Act of 2000.

(3) Section XXII, Chapter 98, Subchapter I,
Articles Exported and Returned, Advanced or Improved
Abroad, U.S. Note 7(b).

(4) Section XXII, Chapter 98, Subchapter XX,
Goods Eligible for Special Tariff Benefits under the United
States-Caribbean Basin Trade Partnership Act; and

(2) Refers to a product offered for purchase under a sup-
ply contract, but for purposes of calculating the value of the
acquisition, includes services (except transportation services)
incidental to the article, provided that the value of those inci-
dental services does not exceed that of the article itself.

“Designated country” means any of the following
countries:

(1) A World Trade Organization Government Procure-
ment Agreement country (Aruba, Austria, Belgium, Bulgaria,
Canada, Cyprus, Czech Republic, Denmark, Estonia, Finland,
France, Germany, Greece, Hong Kong, Hungary, Iceland, Ire-
land, Israel, Italy, Japan, Korea (Republic of), Latvia, Liecht-
enstein, Lithuania, Luxembourg, Malta, Netherlands,
Norway, Poland, Portugal, Romania, Singapore, Slovak
Republic, Slovenia, Spain, Sweden, Switzerland, or United
Kingdom);

(2) A Free Trade Agreement country (Australia, Bahr-
ain, Canada, Chile, Costa Rica, Dominican Republic, El Sal-
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vador, Guatemala, Honduras, Mexico, Morocco, Nicaragua,
Oman, Peru, or Singapore);

(3) A least developed country (Afghanistan, Angola,
Bangladesh, Benin, Bhutan, Burkina Faso, Burundi, Cambo-
dia, Central African Republic, Chad, Comoros, Democratic
Republic of Congo, Djibouti, East Timor, Equatorial Guinea,
Eritrea, Ethiopia, Gambia, Guinea, Guinea-Bissau, Haiti, Kir-
ibati, Laos, Lesotho, Liberia, Madagascar, Malawi, Maldives,
Mali, Mauritania, Mozambique, Nepal, Niger, Rwanda,
Samoa, Sao Tome and Principe, Senegal, Sierra Leone,
Solomon Islands, Somalia, Tanzania, Togo, Tuvalu, Uganda,
Vanuatu, Yemen, or Zambia); or

(4) A Caribbean Basin country (Antigua and Barbuda,
Aruba, Bahamas, Barbados, Belize, British Virgin Islands,
Dominica, Grenada, Guyana, Haiti, Jamaica, Montserrat,
Netherlands Antilles, St. Kitts and Nevis, St. Lucia, St. Vin-
cent and the Grenadines, or Trinidad and Tobago).

“Designated country end product” means a WTO GPA
country end product, an FTA country end product, a least
developed country end product, or a Caribbean Basin country
end product.

“End product” means those articles, materials, and sup-
plies to be acquired under the contract for public use.

“Free Trade Agreement country end product” means an
article that—

(1) Is wholly the growth, product, or manufacture of a
Free Trade Agreement (FTA) country; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in an FTA country into a new and different article
of commerce with a name, character, or use distinct from that
of the article or articles from which it was transformed. The
term refers to a product offered for purchase under a supply
contract, but for purposes of calculating the value of the end
product includes services (except transportation services)
incidental to the article, provided that the value of those inci-
dental services does not exceed that of the article itself.

“Least developed country end product” means an article
that—

(1) Is wholly the growth, product, or manufacture of a
least developed country; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in a least developed country into a new and dif-
ferent article of commerce with a name, character, or use dis-
tinct from that of the article or articles from which it was
transformed. The term refers to a product offered for purchase
under a supply contract, but for purposes of calculating the
value of the end product, includes services (except transpor-
tation services) incidental to the article, provided that the
value of those incidental services does not exceed that of the
article itself.
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the offer that is based on the use of any foreign construction
material for which the Government has not yet determined an
exception applies.

(3) If the Government determines that a particular
exception requested in accordance with paragraph (c) of the
clause at FAR 52.225-9 does not apply, the Government will
evaluate only those offers based on use of the equivalent
domestic construction material, and the offeror shall be
required to furnish such domestic construction material. An
offer based on use of the foreign construction material for
which an exception was requested—

(1) Will be rejected as nonresponsive if this acquisi-
tion is conducted by sealed bidding; or
(i) May be accepted if revised during negotiations.

(End of provision)

Alternate I (May 2002). As prescribed in 25.1102(b)(2),
substitute the following paragraph (b) for paragraph (b) of the
basic provision:

(b) Requests for determinations of inapplicability. An off-
eror requesting a determination regarding the inapplicability of
the Buy American Act shall submit the request with its offer,
including the information and applicable supporting data
required by paragraphs (c) and (d) of the clause at
FAR 52.225-9.

52.225-11 Buy American Act—Construction Materials
under Trade Agreements.
As prescribed in 25.1102(c), insert the following clause:

BuUy AMERICAN ACT—CONSTRUCTION MATERIALS
UNDER TRADE AGREEMENTS (JUNE 2009)

() Definitions. As used in this clause—
“Caribbean Basin country construction material” means a
construction material that—
(1) Is wholly the growth, product, or manufacture of a
Caribbean Basin country; or
(2) In the case of a construction material that consists in
whole or in part of materials from another country, has been
substantially transformed in a Caribbean Basin country into a
new and different construction material distinct from the
materials from which it was transformed.
“Commercially available off-the-shelf (COTS) item”—
(1) Means any item of supply (including construction
material) that is—
(i) A commercial item (as defined in paragraph (1) of
the definition at FAR 2.101);
(i1) Sold in substantial quantities in the commercial
marketplace; and
(iii) Offered to the Government, under a contract or
subcontract at any tier, without modification, in the same form
in which it is sold in the commercial marketplace; and

(2) Does not include bulk cargo, as defined in section 3
of the Shipping Act of 1984 (46 U.S.C. App. 1702), such as
agricultural products and petroleum products.

“Component” means an article, material, or supply incor-
porated directly into a construction material.

“Construction material” means an article, material, or sup-
ply brought to the construction site by the Contractor or sub-
contractor for incorporation into the building or work. The
term also includes an item brought to the site preassembled
from articles, materials, or supplies. However, emergency life
safety systems, such as emergency lighting, fire alarm, and
audio evacuation systems, that are discrete systems incorpo-
rated into a public building or work and that are produced as
complete systems, are evaluated as a single and distinct con-
struction material regardless of when or how the individual
parts or components of those systems are delivered to the con-
struction site. Materials purchased directly by the Govern-
ment are supplies, not construction material.

“Cost of components” means—

(1) For components purchased by the Contractor, the
acquisition cost, including transportation costs to the place of
incorporation into the construction material (whether or not
such costs are paid to a domestic firm), and any applicable
duty (whether or not a duty-free entry certificate is issued); or

(2) For components manufactured by the Contractor, all
costs associated with the manufacture of the component,
including transportation costs as described in paragraph (1) of
this definition, plus allocable overhead costs, but excluding
profit. Cost of components does not include any costs associ-
ated with the manufacture of the construction material.

“Designated country” means any of the following
countries:

(1) A World Trade Organization Government Procure-
ment Agreement country (Aruba, Austria, Belgium, Bulgaria,
Canada, Cyprus, Czech Republic, Denmark, Estonia, Finland,
France, Germany, Greece, Hong Kong, Hungary, Iceland, Ire-
land, Israel, Italy, Japan, Korea (Republic of), Latvia, Liecht-
enstein, Lithuania, Luxembourg, Malta, Netherlands,
Norway, Poland, Portugal, Romania, Singapore, Slovak
Republic, Slovenia, Spain, Sweden, Switzerland, or United
Kingdom);

(2) A Free Trade Agreement country (Australia, Bahr-
ain, Canada, Chile, Costa Rica, Dominican Republic, El Sal-
vador, Guatemala, Honduras, Mexico, Morocco, Nicaragua,
Oman, Peru, or Singapore);

(3) A least developed country (Afghanistan, Angola,
Bangladesh, Benin, Bhutan, Burkina Faso, Burundi, Cambo-
dia, Central African Republic, Chad, Comoros, Democratic
Republic of Congo, Djibouti, East Timor, Equatorial Guinea,
Eritrea, Ethiopia, Gambia, Guinea, Guinea-Bissau, Haiti, Kir-
ibati, Laos, Lesotho, Liberia, Madagascar, Malawi, Maldives,
Mali, Mauritania, Mozambique, Nepal, Niger, Rwanda,
Samoa, Sao Tome and Principe, Senegal, Sierra Leone,
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Solomon Islands, Somalia, Tanzania, Togo, Tuvalu, Uganda,
Vanuatu, Yemen, or Zambia); or
(4) A Caribbean Basin country (Antigua and Barbuda,
Aruba, Bahamas, Barbados, Belize, British Virgin Islands,
Dominica, Grenada, Guyana, Haiti, Jamaica, Montserrat,
Netherlands Antilles, St. Kitts and Nevis, St. Lucia, St. Vin-
cent and the Grenadines, or Trinidad and Tobago).
“Designated country construction material” means a con-
struction material that is a WTO GPA country construction
material, an FTA country construction material, a least devel-
oped country construction material, or a Caribbean Basin
country construction material.
“Domestic construction material” means—
(1) An unmanufactured construction material mined or
produced in the United States;
(2) A construction material manufactured in the United
States, if—

(1) The cost of its components mined, produced, or
manufactured in the United States exceeds 50 percent of the
cost of all its components. Components of foreign origin of
the same class or kind for which nonavailability determina-
tions have been made are treated as domestic; or

(i1) The construction material is a COTS item.

“Foreign construction material” means a construction
material other than a domestic construction material.
“Free Trade Agreement country construction material”
means a construction material that—
(1) Is wholly the growth, product, or manufacture of a
Free Trade Agreement (FTA) country; or
(2) In the case of a construction material that consists in
whole or in part of materials from another country, has been
substantially transformed in a FTA country into a new and dif-
ferent construction material distinct from the materials from
which it was transformed.
“Least developed country construction material” means a
construction material that—
(1) Is wholly the growth, product, or manufacture of a
least developed country; or
(2) In the case of a construction material that consists in
whole or in part of materials from another country, has been
substantially transformed in a least developed country into a
new and different construction material distinct from the
materials from which it was transformed.
“United States” means the 50 States, the District of Colum-
bia, and outlying areas.
“WTO GPA country construction material” means a con-
struction material that—
(1) Is wholly the growth, product, or manufacture of a
WTO GPA country; or
(2) In the case of a construction material that consists in
whole or in part of materials from another country, has been
substantially transformed in a WTO GPA country into a new
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and different construction material distinct from the materials
from which it was transformed.

(b) Construction materials. (1) This clause implements
the Buy American Act (41 U.S.C. 10a-10d) by providing a
preference for domestic construction material. In accordance
with 41 U.S.C. 431, the component test of the Buy American
Act is waived for construction material that is a COTS item
(See FAR 12.505(a)(2)). In addition, the Contracting Officer
has determined that the WTO GPA and Free Trade Agree-
ments (FTAs) apply to this acquisition. Therefore, the Buy
American Act restrictions are waived for designated county
construction materials.

(2) The Contractor shall use only domestic or desig-
nated country construction material in performing this con-
tract, except as provided in paragraphs (b)(3) and (b)(4) of this
clause.

(3) The requirement in paragraph (b)(2) of this clause
does not apply to the construction materials or components
listed by the Government as follows:

[Contracting Officer to list applicable excepted materials or
indicate “none’’]

(4) The Contracting Officer may add other foreign con-
struction material to the list in paragraph (b)(3) of this clause
if the Government determines that—

(1) The cost of domestic construction material would
be unreasonable. The cost of a particular domestic construc-
tion material subject to the restrictions of the Buy American
Act is unreasonable when the cost of such material exceeds
the cost of foreign material by more than 6 percent;

(i) The application of the restriction of the Buy
American Act to a particular construction material would be
impracticable or inconsistent with the public interest; or

(ii1) The construction material is not mined, pro-
duced, or manufactured in the United States in sufficient and
reasonably available commercial quantities of a satisfactory
quality.

(c) Request for determination of inapplicability of the Buy
American Act. (1)(1) Any Contractor request to use foreign
construction material in accordance with paragraph (b)(4) of
this clause shall include adequate information for Govern-
ment evaluation of the request, including—

(A) A description of the foreign and domestic
construction materials;

(B) Unit of measure;

(C) Quantity;

(D) Price;

(E) Time of delivery or availability;

(F) Location of the construction project;

(G) Name and address of the proposed supplier;
and
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(H) A detailed justification of the reason for use
of foreign construction materials cited in accordance with
paragraph (b)(3) of this clause.

(1) A request based on unreasonable cost shall
include a reasonable survey of the market and a completed
price comparison table in the format in paragraph (d) of this
clause.

(iii) The price of construction material shall include
all delivery costs to the construction site and any applicable
duty (whether or not a duty-free certificate may be issued).

(iv) Any Contractor request for a determination sub-
mitted after contract award shall explain why the Contractor
could not reasonably foresee the need for such determination
and could not have requested the determination before con-
tract award. If the Contractor does not submit a satisfactory
explanation, the Contracting Officer need not make a
determination.

(2) If the Government determines after contract award
that an exception to the Buy American Act applies and the
Contracting Officer and the Contractor negotiate adequate
consideration, the Contracting Officer will modify the con-
tract to allow use of the foreign construction material. How-
ever, when the basis for the exception is the unreasonable
price of a domestic construction material, adequate consider-
ation is not less than the differential established in
paragraph (b)(4)(i) of this clause.

(3) Unless the Government determines that an excep-
tion to the Buy American Act applies, use of foreign construc-
tion material is noncompliant with the Buy American Act.

(d) Data. To permit evaluation of requests under
paragraph (c) of this clause based on unreasonable cost, the
Contractor shall include the following information and any
applicable supporting data based on the survey of suppliers:

FOREIGN AND DOMESTIC CONSTRUCTION MATERIALS PRICE
COMPARISON

Unit of
Measure

Price
(Dollars)*

Construction

Material Description

Item I:

Foreign construction
material

Domestic construction
material

Item 2:

Foreign construction
material

Domestic construction
material

Quantity

[List name, address, telephone number, and contact for suppliers sur-
veyed. Attach copy of response; if oral, attach summary.]

[Include other applicable supporting information.]

[* Include all delivery costs to the construction site and any appli-
cable duty (whether or not a duty-free entry certificate is issued).]

(End of clause)

Alternate I (JUNE 2009). As prescribed in 25.1102(c)(3),
add the following definition of “Bahrainian, Mexican, or
Omani construction material” to paragraph (a) of the basic

clause, and substitute the following paragraphs (b)(1) and
(b)(2) for paragraphs (b)(1) and (b)(2) of the basic clause:

“Bahrainian, Mexican, or Omani construction material”
means a construction material that—

(1) Is wholly the growth, product, or manufacture of
Bahrain, Mexico, or Oman; or

(2) In the case of a construction material that consists in
whole or in part of materials from another country, has been
substantially transformed in Bahrain, Mexico, or Oman into a
new and different construction material distinct from the mate-
rials from which it was transformed.

(b) Construction materials. (1) This clause implements the
Buy American Act (41 U.S.C. 10a - 10d) by providing a pref-
erence for domestic construction material. In accordance with
41 U.S.C. 431, the component test of the Buy American Act is
waived for construction material that is a COTS item (See FAR
12.505(a)(2)). In addition, the Contracting Officer has deter-
mined that the WTO GPA and all the Free Trade Agreements
except the Bahrain FTA, NAFTA, and the Oman FTA apply to
this acquisition. Therefore, the Buy American Act restrictions
are waived for designated country construction materials other
than Bahrainian, Mexican, or Omani construction materials.

(2) The Contractor shall use only domestic or designated
country construction material other than Bahrainian, Mexican,
or Omani construction material in performing this contract,
except as provided in paragraphs (b)(3) and (b)(4) of this clause.

52.225-12 Notice of Buy American Act Requirement—
Construction Materials under Trade Agreements.
As prescribed in 25.1102(d)(1), insert the following
provision:

NOTICE OF BUY AMERICAN ACT REQUIREMENT—
CONSTRUCTION MATERIALS UNDER TRADE AGREEMENTS
(FEB 2009)

(a) Definitions. “Commercially available off-the-shelf
(COTYS) item,” “construction material,” “designated country
construction material,” “domestic construction material,” and
“foreign construction material,” as used in this provision, are
defined in the clause of this solicitation entitled “Buy Amer-
ican Act—Construction Materials Under Trade Agreements”
(Federal Acquisition Regulation (FAR) clause 52.225-11).

(b) Requests for determination of inapplicability. An off-
eror requesting a determination regarding the inapplicability
of the Buy American Act should submit the request to the
Contracting Officer in time to allow a determination before
submission of offers. The offeror shall include the information
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and applicable supporting data required by paragraphs (c) and
(d) of FAR clause 52.225-11 in the request. If an offeror has
not requested a determination regarding the inapplicability of
the Buy American Act before submitting its offer, or has not
received a response to a previous request, the offeror shall
include the information and supporting data in the offer.

(¢) Evaluation of offers.(1) The Government will evaluate
an offer requesting exception to the requirements of the Buy
American Act, based on claimed unreasonable cost of domes-
tic construction materials, by adding to the offered price the
appropriate percentage of the cost of such foreign construc-
tion material, as specified in paragraph (b)(4)(i) of
FAR clause 52.225-11.

(2) If evaluation results in a tie between an offeror that
requested the substitution of foreign construction material
based on unreasonable cost and an offeror that did not request
an exception, the Contracting Officer will award to the offeror
that did not request an exception based on unreasonable cost.

(d) Alternate offers.(1) When an offer includes foreign
construction material, other than designated country construc-
tion material, that is not listed by the Government in this solic-
itation in paragraph (b)(3) of FAR clause 52.225-11, the
offeror also may submit an alternate offer based on use of
equivalent domestic or designated country construction
material.

(2) If an alternate offer is submitted, the offeror shall
submit a separate Standard Form 1442 for the alternate offer,
and a separate price comparison table prepared in accordance
with paragraphs (c) and (d) of FAR clause 52.225-11 for the
offer that is based on the use of any foreign construction mate-
rial for which the Government has not yet determined an
exception applies.

(3) If the Government determines that a particular
exception requested in accordance with paragraph (c) of
FAR clause 52.225-11 does not apply, the Government will
evaluate only those offers based on use of the equivalent
domestic or designated country construction material, and the
offeror shall be required to furnish such domestic or desig-
nated country construction material. An offer based on use of
the foreign construction material for which an exception was
requested—

(i) Will be rejected as nonresponsive if this acquisi-
tion is conducted by sealed bidding; or

(i) May be accepted if revised during negotiations.
(End of provision)

Alternate I (May 2002). As prescribed in 25.1102(d)(2),
substitute the following paragraph (b) for paragraph (b) of the
basic provision:

(b) Requests for determination of inapplicability. An off-

eror requesting a determination regarding the inapplicability of
the Buy American Act shall submit the request with its offer,
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including the information and applicable supporting data
required by paragraphs (c) and (d) of FAR clause 52.225-11.

Alternate II (June 2009). As prescribed in 25.1102(d)(3),
add the definition of “Bahrainian, Mexican, or Omani construc-
tion material” to paragraph (a) and substitute the following
paragraph (d) for paragraph (d) of the basic provision:

(d) Alternate offers. (1) When an offer includes foreign
construction material, except foreign construction material
from a designated country other than Bahrain, Mexico, or Oman
that is not listed by the Government in this solicitation in para-
graph (b)(3) of FAR clause 52.225-11, the offeror also may sub-
mit an alternate offer based on use of equivalent domestic or
designated country construction material other than Bahrainian,
Mexican, or Omani construction material.

(2) If an alternate offer is submitted, the offeror shall
submit a separate Standard Form 1442 for the alternate offer,
and a separate price comparison table prepared in accordance
with paragraphs (c) and (d) of FAR clause 52.225-11 for the
offer that is based on the use of any foreign construction mate-
rial for which the Government has not yet determined an excep-
tion applies.

(3) If the Government determines that a particular
exception requested in accordance with paragraph (c) of FAR
clause 52.225-11 does not apply, the Government will evaluate
only those offers based on use of the equivalent domestic or des-
ignated country construction material other than Bahrainian,
Mexican, or Omani construction material. An offer based on
use of the foreign construction material for which an exception
was requested—

(1) Will be rejected as nonresponsive if this acquisi-
tion is conducted by sealed bidding; or
(i1) May be accepted if revised during negotiations.

52.225-13 Restrictions on Certain Foreign Purchases.
As prescribed in 25.1103(a), insert the following clause:

RESTRICTIONS ON CERTAIN FOREIGN PURCHASES
(JUNE 2008)

(a) Except as authorized by the Office of Foreign Assets
Control (OFAC) in the Department of the Treasury, the Con-
tractor shall not acquire, for use in the performance of this
contract, any supplies or services if any proclamation, Exec-
utive order, or statute administered by OFAC, or if OFAC’s
implementing regulations at 31 CFR Chapter V, would pro-
hibit such a transaction by a person subject to the jurisdiction
of the United States.

(b) Except as authorized by OFAC, most transactions
involving Cuba, Iran, and Sudan are prohibited, as are most
imports from Burma or North Korea, into the United States or
its outlying areas. Lists of entities and individuals subject to
economic sanctions are included in OFAC’s List of Specially
Designated Nationals and Blocked Persons at htp./
www.treas.gov/offices/enforcement/ofac/sdn. More informa-
tion about these restrictions, as well as updates, is available in
the OFAC’s regulations at 31 CFR Chapter V and/or on
OFAC’s website at http.//www.treas.gov/offices/enforcement/

ofac.
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32.000 Scope of part.

This part prescribes policies and procedures for contract
financing and other payment matters. This part addresses—

(a) Payment methods, including partial payments and
progress payments based on percentage or stage of
completion;

(b) Loan guarantees, advance payments, and progress pay-
ments based on costs;

(c) Administration of debts to the Government arising out
of contracts;

(d) Contract funding, including the use of contract clauses
limiting costs or funds;

(e) Assignment of claims to aid in private financing;

(f) Selected payment clauses;

(g) Financing of purchases of commercial items;

(h) Performance-based payments; and

(i) Electronic funds transfer payments.

32.001 Definitions.

As used in this part—

“Commercial interim payment” means any payment that is
not a commercial advance payment or a delivery payment.
These payments are contract financing payments for prompt
payment purposes (i.e., not subject to the interest penalty pro-
visions of the Prompt Payment Act in accordance with
Subpart 32.9). A commercial interim payment is given to the
contractor after some work has been done, whereas a commer-
cial advance payment is given to the contractor when no work
has been done.

“Contract action” means an action resulting in a contract,
as defined in Subpart 2.1, including actions for additional sup-
plies or services outside the existing contract scope, but not
including actions that are within the scope and under the terms
of the existing contract, such as contract modifications issued
pursuant to the Changes clause, or funding and other admin-
istrative changes.

“Contract financing payment” means an authorized Gov-
ernment disbursement of monies to a contractor prior to
acceptance of supplies or services by the Government.

(1) Contract financing payments include—

(1) Advance payments;

(1) Performance-based payments;

(iii)) Commercial advance and interim payments;

(iv) Progress payments based on cost under the
clause at 52.232-16, Progress Payments;

(v) Progress payments based on a percentage or stage
of completion (see 32.102(e)), except those made under the
clause at 52.232-5, Payments Under Fixed-Price Construction
Contracts, or the clause at 52.232-10, Payments Under Fixed-
Price Architect-Engineer Contracts; and

(vi) Interim payments under a cost reimbursement
contract, except for a cost reimbursement contract for services

when Alternate I of the clause at 52.232-25, Prompt Payment,
is used.
(2) Contract financing payments do not include—
(1) Invoice payments;
(i1) Payments for partial deliveries; or
(ii1) Lease and rental payments.

“Customary contract financing” means that financing
deemed by an agency to be available for routine use by con-
tracting officers. Most customary contract financing arrange-
ments should be usable by contracting officers without
specific reviews or approvals by higher management.

“Delivery payment” means a payment for accepted sup-
plies or services, including payments for accepted partial
deliveries. Commercial financing payments are liquidated by
deduction from these payments. Delivery payments are
invoice payments for prompt payment purposes.

“Designated billing office” means the office or person
(governmental or nongovernmental) designated in the con-
tract where the contractor first submits invoices and contract
financing requests. The contract might designate different
offices to receive invoices and contract financing requests.
The designated billing office might be—

(1) The Government disbursing office;

(2) The contract administration office;

(3) The office accepting the supplies delivered or ser-
vices performed by the contractor;

(4) The contract audit office; or

(5) A nongovernmental agent.

“Designated payment office” means the office designated
in the contract to make invoice payments or contract financing
payments. Normally, this will be the Government disbursing
office.

“Due date” means the date on which payment should be
made.

“Invoice payment” means a Government disbursement of
monies to a contractor under a contract or other authorization
for supplies or services accepted by the Government.

(1) Invoice payments include—
(i) Payments for partial deliveries that have been
accepted by the Government;
(i1) Final cost or fee payments where amounts owed
have been settled between the Government and the contractor;
(iii) For purposes of Subpart 32.9 only, all payments
made under the clause at 52.232-5, Payments Under Fixed-
Price Construction Contracts, and the clause at 52.232-10,
Payments Under Fixed-Price Architect-Engineer Contracts;
and
(iv) Interim payments under a cost-reimbursement
contract for services when Alternate I of the clause at
52.232-5, Prompt Payment, is used.
(2) Invoice payments do not include contract financing
payments.

“Liquidate” means to decrease a payment for an accepted
supply item or service under a contract for the purpose of
recouping financing payments previously paid to the contrac-
tor.

32.1-1
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“Unusual contract financing” means any financing not
deemed customary contract financing by the agency. Unusual
contract financing is financing that is legal and proper under
applicable laws, but that the agency has not authorized con-
tracting officers to use without specific reviews or approvals
by higher management.

32.002 Applicability of subparts.

(a) The following sections and subparts of this part are

applicable to all purchases subject to Part 32:

(1) Sections 32.000 through 32.005.

(2) Subpart32.3, Loan Guarantees for Defense
Production.

(3) Subpart 32.6, Contract Debts.

(4) Subpart 32.7, Contract Funding.

(5) Subpart 32.8, Assignment of Claims.

(6) Subpart 32.9, Prompt Payment.

(7) Subpart 32.11, Electronic Funds Transfer.

(b) Subpart 32.2, Commercial Item Purchase Financing, is
applicable only to purchases of commercial items under
authority of Part 12.

(¢) The following subparts of this part are applicable to all
purchases made under any authority other than Part 12:

(1) Subpart 32.1, Non-Commercial Item Purchase
Financing.

(2) Subpart 32.4, Advance Payments For Non-Com-
mercial Items.

(3) Subpart 32.5, Progress Payments Based on Costs.

(4) Subpart 32.10, Performance-Based Payments.

32.003 Simplified acquisition procedures financing.

Unless agency regulations otherwise permit, contract
financing shall not be provided for purchases made under the
authority of Part 13.

32.004 Contract performance in foreign countries.

The enforceability of contract provisions for security of
Government financing in a foreign jurisdiction is dependent
upon local law and procedure. Prior to providing contract
financing where foreign jurisdictions may become involved,
the contracting officer shall ensure the Government’s security
is enforceable. This may require the provision of additional or
different security than that normally provided for in the stan-
dard contract clauses.

32.005 Consideration for contract financing.

(a) Requirement. When a contract financing clause is
included at the inception of a contract, there shall be no sep-
arate consideration for the contract financing clause. The
value of the contract financing to the contractor is expected to
be reflected in either (1) a bid or negotiated price that will be
lower than such price would have been in the absence of the
contract financing, or (2) contract terms and conditions, other
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than price, that are more beneficial to the Government than
they would have been in the absence of the contract financing.
Adequate new consideration is required for changes to, or the
addition of, contract financing after award.

(b) Amount of new consideration. The contractor may pro-
vide new consideration by monetary or nonmonetary means,
provided the value is adequate. The fair and reasonable con-
sideration should approximate the amount by which the price
would have been less had the contract financing terms been
contained in the initial contract. In the absence of definite
information on this point, the contracting officer should apply
the following criteria in evaluating whether the proposed new
consideration is adequate:

(1) The value to the contractor of the anticipated amount
and duration of the contract financing at the imputed financial
costs of the equivalent working capital.

(2) The estimated profit rate to be earned through con-
tract performance.

(c) Interest. Except as provided in Subpart 32.4, Advance
Payments for Non-Commercial Items, the contract shall not
provide for any other type of specific charges, such as interest,
for contract financing.

32.006 Reduction or suspension of contract payments
upon finding of fraud.

32.006-1 General.

(a) Under Title 10 of the United States Code, the statutory
authority implemented by this section is available to the
Department of Defense and the National Aeronautics and
Space Administration; this statutory authority is not available
to the United States Coast Guard. Under the Federal Property
and Administrative Services Act (41 U.S.C. 255), this statu-
tory authority is available to all agencies subject to that Act.

(b) 10 U.S.C. 2307(1)(2) and 41 U.S.C. 255, as amended
by the Federal Acquisition Streamlining Act of 1994, Public
Law 103-355, provide for a reduction or suspension of further
payments to a contractor when the agency head determines
there is substantial evidence that the contractor’s request for
advance, partial, or progress payments is based on fraud. This
authority does not apply to commercial interim payments
under Subpart 32.2, or performance-based payments under
Subpart 32.10.

(c) The agency head may not delegate his or her responsi-
bilities under these statutes below Level IV of the Executive
Schedule.

(d) Authority to reduce or suspend payments under these
statutes is in addition to other Government rights, remedies,
and procedures.

(e) In accordance with these statutes, agency head determi-
nations and decisions under this section may be made for an
individual contract or any group of contracts affected by the
fraud.
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Subpart 32.5—Progress Payments Based on
Costs

32.500 Scope of subpart.

This subpart prescribes policies, procedures, forms, solic-
itation provisions, and contract clauses for providing contract
financing through progress payments based on costs. This
subpart does not apply to—

(a) Payments under cost-reimbursement contracts, but see
32.110 for progress payments made to subcontractors under
cost-reimbursement prime contracts; or

(b) Contracts for construction or for shipbuilding or ship
conversion, alteration, or repair, when the contracts provide
for progress payments based on a percentage or stage of
completion.

32.501 General.

Progress payments may be customary or unusual. Custom-
ary progress payments are those made under the general guid-
ance in this subpart, using the customary progress payment
rate, the cost base, and frequency of payment established in
the Progress Payments clause, and either the ordinary liquida-
tion method or the alternate method as provided in
subsections 32.503-8 and 32.503-9. Any other progress pay-
ments are considered unusual, and may be used only in excep-
tional cases when authorized in accordance with
subsection 32.501-2.

32.501-1 Customary progress payment rates.

(a) The customary progress payment rate is 80 percent,
applicable to the total costs of performing the contract. The
customary rate for contracts with small business concerns is
85 percent.

(b) The contracting officer must—

(1) Consider any rate higher than those permitted in
paragraph (a) of this section an unusual progress payment;
and

(2) Not include a higher rate in a contract unless
advance agency approval is obtained as prescribed in
32.501-2.

(c) When advance payments and progress payments are
authorized under the same contract, the contracting officer
must not authorize a progress payment rate higher than the
customary rate.

(d) In accordance with 10 U.S.C.2307(¢)(2) and
41 U.S.C. 255, the limit for progress payments is 80 percent
on work accomplished under undefinitized contract actions.
The contracting officer must not authorize a higher rate under
unusual progress payments or other customary progress pay-
ments for the undefinitized actions.

32.501-2 Unusual progress payments.

(a) The contracting officer may provide unusual progress
payments only if—

(1) The contract necessitates predelivery expenditures
that are large in relation to contract price and in relation to the
contractor’s working capital and credit;

(2) The contractor fully documents an actual need to
supplement any private financing available, including guar-
anteed loans; and

(3) The contractor’s request is approved by the head of
the contracting activity or a designee. In addition, see
32.502-2.

(b) The excess of the unusual progress payment rate
approved over the customary progress payment rate should be
the lowest amount possible under the circumstances.

(c) Progress payments will not be considered unusual
merely because they are on letter contracts or the definitive
contracts that supersede letter contracts.

32.501-3 Contract price.

(a) For the purpose of making progress payments and
determining the limitation on progress payments, the contract
price shall be as follows:

(1) Under firm-fixed price contracts, the contract price
is the current amount fixed by the contract plus the not-to-
exceed amount for any unpriced modifications.

(2) If the contract is redeterminable or subject to eco-
nomic price adjustment, the contract price is the initial price
until modified.

(3) Under a fixed-price incentive contract, the contract
price is the target price plus the not-to-exceed amount of
unpriced modifications. However, if the contractor’s properly
incurred costs exceed the target price, the contracting officer
may provisionally increase the price up to the ceiling or max-
imum price.

(4) Under a letter contract, the contract price is the max-
imum amount obligated by the contract as modified.

(5) Under an unpriced order issued against a basic
ordering agreement, the contract price is the maximum
amount obligated by the order, as modified.

(6) Any portion of the contract specifically providing
for reimbursement of costs only shall be excluded from the
contract price.

(b) The contracting officer shall not make progress pay-
ments or increase the contract price beyond the funds obli-
gated under the contract, as amended.

32.501-4 [Reserved]
32.501-5 Other protective terms.

If the contracting officer considers it necessary for protec-
tion of the Government’s interest, protective terms such as the
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following may be used in addition to the Progress Payments
clause of the contract:

(a) Personal or corporate guarantees.

(b) Subordinations or standbys of indebtedness.

(¢) Special bank accounts.

(d) Protective covenants of the kinds in paragraph (p) of
the clause at 52.232-12, Advance Payments.

(e) A provision, included in the solicitation and resultant
contract when first article testing is required (see Subpart 9.3),
limiting progress payments on first article work by a stated
amount or percentage.

32.502 Preaward matters.

This section covers matters that generally are relevant only
before contract award. This does not preclude taking actions
discussed here after award, if appropriate; e.g., postaward
addition of a Progress Payments clause for consideration.

32.502-1 Use of customary progress payments.

The contracting officer may use a Progress Payments
clause in solicitations and contracts, in accordance with this
subpart. The contracting officer must reject as nonresponsive
bids conditioned on progress payments when the solicitation
did not provide for progress payments.

32.502-2 Contract finance office clearance.

The contracting officer shall obtain the approval of the con-
tract finance office or other offices designated under agency
procedures before taking any of the following actions:

(a) Providing a progress payment rate higher than the cus-
tomary rate (see 32.501-1).

(b) Deviating from the progress payments terms prescribed
in this part.

(c) Providing progress payments to a contractor—

(1) Whose financial condition is in doubt;

(2) Who has had an advance payment request or loan
guarantee denied for financial reasons (or approved but with-
drawn or lapsed) within the previous 12 months; or

(3) Who is named in the consolidated list of contractors
indebted to the United States (known commonly as the “Hold-
up List™).

32.502-3 Solicitation provisions.

(a) The contracting officer shall insert the provision at
52.232-13, Notice of Progress Payments, in invitations for
bids and requests for proposals that include a Progress Pay-
ments clause.

(b)(1) Under the authority of the statutes cited in 32.101,
an invitation for bids may restrict the availability of progress
payments to small business concerns only.

(2) The contracting officer shall insert the provision at
52.232-14, Notice of Availability of Progress Payments
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Exclusively for Small Business Concerns, in invitations for
bids if it is anticipated that—

(1) Both small business concerns and others may sub-
mit bids in response to the same invitation; and

(i1) Only the small business bidders would need
progress payments.

(c) The contracting officer shall insert the provision at
52.232-15, Progress Payments Not Included, in invitations for
bids if the solicitation will not contain one of the provisions
prescribed in paragraphs (a) and (b) of this section.

32.502-4 Contract clauses.

(a)(1) Insert the clause at 52.232-16, Progress Payments,
in—

(i) Solicitations that may result in contracts provid-
ing for progress payments based on costs; and

(1) Fixed-price contracts under which the Govern-
ment will provide progress payments based on costs.

(2) If advance agency approval has been given in accor-
dance with 32.501-1, the contracting officer may substitute a
different customary rate for other than small business con-
cerns for the progress payment and liquidation rate indicated.

(3) If an unusual progress payment rate is approved for
the prime contractor (see 32.501-2), substitute the approved
rate for the customary rate in paragraphs (a)(1), (a)(6), and (b)
of the clause.

(4) If the liquidation rate is changed from the customary
progress payment rate (see 32.503-8 and 32.503-9), substitute
the new rate for the rate in paragraphs (a)(1), (a)(6), and (b)
of the clause.

(5) If an unusual progress payment rate is approved for
a subcontract (see 32.504(c) and 32.501-2), modify
paragraph (j)(6) of the clause to specify the new rate, the name
of the subcontractor, and that the new rate shall be used for
that subcontractor in lieu of the customary rate.

(b) If the contractor is a small business concern, use the
clause with its Alternate 1.

(c) If the contract is a letter contract, use the clause with its
Alternate II.

(d) If the contractor is not a small business concern, and
progress payments are authorized under an indefinite-delivery
contract, basic ordering agreement, or their equivalent, use the
clause with its Alternate III.

(e) If the nature of the contract necessitates separate
progress payment rates for portions of work that are clearly
severable and accounting segregation would be maintained
(e.g., annual production requirements), describe the applica-
tion of separate progress payment rates in a supplementary
special provision within the contract. The contractor must
submit separate progress payment requests and subsequent
invoices for the severable portions of work in order to main-
tain accounting integrity.
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32.503 Postaward matters.

This section covers matters that are generally relevant only
after award of a contract. This does not preclude taking actions
discussed here before award, if appropriate; e.g., preaward
review of accounting systems and controls.

32.503-1 [Reserved]

32.503-2 Supervision of progress payments.

(a) The extent of progress payments supervision, by pre-
payment review or periodic review, should vary inversely
with the contractor’s experience, performance record, reli-
ability, quality of management, and financial strength, and
with the adequacy of the contractor’s accounting system and
controls. Supervision shall be of a kind and degree sufficient
to provide timely knowledge of the need for, and timely
opportunity for, any actions necessary to protect Government
interests.

(b) The administering office must keep itself informed of
the contractor’s overall operations and financial condition,
since difficulties encountered and losses suffered in opera-
tions outside the particular progress payment contract may
affect adversely the performance of that contract and the lig-
uidation of the progress payments.

(c) For contracts with contractors—

(1) Whose financial condition is doubtful or not strong
in relation to progress payments outstanding or to be
outstanding;

(2) With management of doubtful capacity;

(3) Whose accounting controls are found by experience
to be weak; or

(4) Experiencing substantial difficulties in perfor-
mance, full information on progress under the contract
involved (including the status of subcontracts) and on the con-
tractor’s other operations and overall financial condition
should be obtained and analyzed frequently, with a view to
protecting the Government’s interests better and taking such
action as may be proper to make contract performance more
certain.

(d) So far as practicable, all cost problems, particularly
those involving indirect costs, that are likely to create dis-
agreements in future administration of the contract should be
identified and resolved at the inception of the contract (see
31.109).

32.503-3 Initiation of progress payments and review of
accounting system.

(a) For contractors that the administrative contracting
officer (ACO) has found by previous experience or recent
audit review (within the last 12 months) to be—

(1) Reliable, competent, and capable of satisfactory
performance;

(2) Possessed of an adequate accounting system and
controls; and

(3) In sound financial condition, progress payments in
amounts requested by the contractor should be approved as a
matter of course.

(b) For all other contractors, the ACO shall not approve
progress payments before determining (1) that (i) the contrac-
tor will be capable of liquidating any progress payments or
(i1) the Government is otherwise protected against loss by
additional protective provisions, and (2) that the contractor’s
accounting system and controls are adequate for proper
administration of progress payments. The services of the
responsible audit agency or office should be used to the great-
est extent practicable. However, if the auditor so advises, a
complete audit may not be necessary.

32.503-4 Approval of progress payment requests.

(a) When the reliability of the contractor and the adequacy
of the contractor’s accounting system and controls have been
established (see 32.503-3 of this section) the ACO may, in
approving any particular progress payment request (including
initial requests on new contracts), rely upon that accounting
system and upon the contractor’s certification, without requir-
ing audit or review of the request before payment.

(b) The ACO should not routinely ask for audits of
progress payment requests. However, when there is reason
to—

(1) Question the reliability or accuracy of the contrac-
tor’s certification; or

(2) Believe that the contract will involve a loss, the
ACO should ask for a review or audit of the request before
payment is approved or the request is otherwise disposed of.

(c) When there is reason to doubt the amount of a progress
payment request, only the doubtful amount should be with-
held, subject to later adjustment after review or audit; any
clearly proper and due amounts should be paid without await-
ing resolution of the differences.

32.503-5 Administration of progress payments.

(a) While the ACO may, in approving progress payment
requests under 32.503-3 of this section, rely on the contrac-
tor’s accounting system and certification without prepayment
review, postpayment reviews (including audits when consid-
ered necessary) shall be made periodically, or when consid-
ered desirable by the ACO to determine the validity of
progress payments already made and expected to be made.

(b) These postpayment reviews or audits shall, as a mini-
mum, include a determination of whether or not—

(1) The unliquidated progress payments are fairly sup-
ported by the value of the work accomplished on the undeliv-
ered portion of the contract;

(2) The applicable limitation on progress payments in
the Progress Payments clause has been exceeded;

32.5-3
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(3)(1) The unpaid balance of the contract price will be
adequate to cover the anticipated cost of completion; or
(i1) The contractor has adequate resources to com-
plete the contract; and
(4) There is reason to doubt the adequacy and reliability
of the contractor’s accounting system and controls and
certification.

(c) Under indefinite-delivery contracts, the contracting
officer should administer progress payments made under each
individual order as if the order constituted a separate contract,
unless agency procedures provide otherwise. When the con-
tract will be administered by an agency other than the award-
ing agency, the contracting officer shall coordinate with the
contract administration office if the awarding agency wants
the administration of progress payments to be on a basis other
than order-by-order.

32.503-6 Suspension or reduction of payments.

(a) General. The Progress Payments clause provides a
Government right to reduce or suspend progress payments, or
to increase the liquidation rate, under specified conditions.
These conditions and actions are discussed in paragraphs (b)
through (g) of this subsection.

(1) The contracting officer shall take these actions only
in accordance with the contract terms and never precipitately
or arbitrarily. These actions should be taken only after—

(1) Notifying the contractor of the intended action
and providing an opportunity for discussion;

(i) Evaluating the effect of the action on the contrac-
tor’s operations, based on the contractor’s financial condition,
projected cash requirements, and the existing or available
credit arrangements; and

(iii) Considering the general equities of the particular
situation.

(2) The contracting officer shall take immediate unilat-
eral action only if warranted by circumstances such as over-
payments or unsatisfactory contract performance.

(3) In all cases, the contracting officer shall—

(1) Act fairly and reasonably;

(i1) Base decisions on substantial evidence; and

(iii) Document the contract file. Findings made
under paragraph (c) of the Progress Payments clause shall be
in writing.

(b) Contractor noncompliance. (1) The contractor must
comply with all material requirements of the contract. This
includes the requirement to maintain an efficient and reliable
accounting system and controls, adequate for the proper
administration of progress payments. If the system or controls
are deemed inadequate, progress payments shall be suspended
(or the portion of progress payments associated with the unac-
ceptable portion of the contractor’s accounting system shall
be suspended) until the necessary changes have been made.

32.5-4

(2) If the contractor fails to comply with the contract
without fault or negligence, the contracting officer will not
take action permitted by paragraph (c)(1) of the Progress Pay-
ments clause, other than to correct overpayments and collect
amounts due from the contractor.

(¢) Unsatisfactory financial condition. (1) If the contract-
ing officer finds that contract performance (including full lig-
uidation of progress payments) is endangered by the
contractor’s financial condition, or by a failure to make
progress, the contracting officer shall require the contractor to
make additional operating or financial arrangements adequate
for completing the contract without loss to the Government.

(2) If the contracting officer concludes that further
progress payments would increase the probable loss to the
Government, the contracting officer shall suspend progress
payments and all other payments until the unliquidated bal-
ance of progress payments is eliminated.

(d) Excessive inventory. If the inventory allocated to the
contract exceeds reasonable requirements (including a rea-
sonable accumulation of inventory for continuity of opera-
tions), the contracting officer should, in addition to requiring
the transfer of excessive inventory from the contract, take one
or more of the following actions, as necessary, to avoid or cor-
rect overpayment:

(1) Eliminate the costs of the excessive inventory from
the costs eligible for progress payments, with appropriate
reduction in progress payments outstanding.

(2) Apply additional deductions to billings for deliver-
ies (increase liquidation).

(e) Delinquency in payment of costs of performance.
(1) If the contractor is delinquent in paying the costs of con-
tract performance in the ordinary course of business, the con-
tracting officer shall evaluate whether the delinquency is
caused by an unsatisfactory financial condition and, if so,
shall apply the guidance in paragraph (c) of this section. If the
contractor’s financial condition is satisfactory, the contracting
officer shall not deny progress payments if the contractor
agrees to—

(1) Cure the payment delinquencies;

(i1) Avoid further delinquencies; and

(iii) Make additional arrangements adequate for
completing the contract without loss to the Government.

(2) If the contractor has, in good faith, disputed amounts
claimed by subcontractors, suppliers, or others, the contract-
ing officer shall not consider the payments delinquent until the
amounts due are established by the parties through litigation
or arbitration. However, the amounts shall be excluded from
costs eligible for progress payments so long as they are
disputed.

(3) Determinations of delinquency in making contribu-
tions under employee pension, profit sharing, or stock owner-
ship plans, and exclusion of costs for such contributions from
progress payment requests, shall be in accordance with
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paragraph (a)(3) of the clause at 52.232-16, Progress Pay-
ments, without regard to the provisions of 32.503-6.

(f) Fair value of undelivered work. Progress payments
must be commensurate with the fair value of work accom-
plished in accordance with contract requirements. The con-
tracting officer must adjust progress payments when
necessary to ensure that the fair value of undelivered work
equals or exceeds the amount of unliquidated progress pay-
ments. On loss contracts, the application of a loss ratio as pro-
vided at paragraph (g) of this subsection constitutes this
adjustment.

(g) Loss contracts. (1) If the sum of the total costs incurred
under a contract plus the estimated costs to complete the per-
formance are likely to exceed the contract price, the contract-
ing officer shall compute a loss ratio factor and adjust future
progress payments to exclude the element of loss. The loss
ratio factor is computed as follows:

(i) Revise the current contract price used in progress
payment computations (the current ceiling price under fixed-
price incentive contracts) to include the not-to-exceed amount
for any pending change orders and unpriced orders.

(i1) Divide the revised contract price by the sum of
the total costs incurred to date plus the estimated additional
costs of completing the contract performance.

(2) If the contracting officer believes a loss is probable,
future progress payment requests shall be modified as
follows:

(1) The contract price shall be the revised amount
computed under paragraph (g)(1)(i) of this section.

(i1) The total costs eligible for progress payments
shall be the product of—

(A) the sum of paid costs eligible for progress
payments times;

(B) the loss ratio factor computed under
paragraph (g)(1)(ii) of this section.

(i) The costs applicable to items delivered,
invoiced, and accepted shall not include costs in excess of the
contract price of the items.

(3) The contracting officer may use audit assistance,
technical services, management reports, and other sources of
pertinent data to evaluate progress payment requests. If the
contracting officer concludes that the contractor’s figures in
the contractor’s progress payment request are not correct, the
contracting officer shall—

(1) In the manner prescribed in paragraph (g)(4) of
this section, prepare a supplementary analysis to be attached
to the contractor’s request;

(i1) Advise the contractor in writing of the differ-
ences; and

(iii) Adjust all further progress payments in accor-
dance with paragraph (g)(1) of this section, using the contract-
ing officer’s figures, until the difference is resolved.

(4) The following is an example of the supplementary
analysis required in paragraph (g)(3) of this subsection:

SECTION I:
Contract price $2,850,000
Change orders and unpriced orders $150,000

(to extent funds have been obligated)

Revised contract price $3,000,000

SECTION II:
Total costs incurred to date $2,700,000
Estimated additional costs to complete $900,000
Total costs to complete $3,600,000
Loss ratio factor ~ $3,000,000 _ ¢ 54,

$3,600,000

Total costs eligible for progress payments $2,700,000
Loss ratio factor x 83.3%
Recognized costs for progress payments $2,249,100
Progress payment rate x 80.0%
Alternate amount to be used $1,799,280

SECTION III:
Factored costs of items delivered* $750,000
Recognized costs applicable to undelivered $1,499,100

items ($2,249,100-$750,000)

*This amount must be the same as the contract
price of the items delivered.

32.503-7 [Reserved]

32.503-8 Liquidation rates—ordinary method.

The Government recoups progress payments through the
deduction of liquidations from payments that would otherwise
be due to the contractor for completed contract items. To
determine the amount of the liquidation, the contracting
officer applies a liquidation rate to the contract price of con-
tract items delivered and accepted. The ordinary method is
that the liquidation rate is the same as the progress payment
rate. At the beginning of a contract, the contracting officer
must use this method.

32.503-9 Liquidation rates—alternate method.

(a) The liquidation rate determined under 32.503-8 shall
apply throughout the period of contract performance unless
the contracting officer adjusts the liquidation rate under the
alternate method in this 32.503-9. The objective of the alter-
nate liquidation rate method is to permit the contractor to
retain the earned profit element of the contract prices for com-
pleted items in the liquidation process. The contracting officer
may reduce the liquidation rate if—

(1) The contractor requests a reduction in the rate;

32.5-5
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(2) The rate has not been reduced in the preceding
12 months;

(3) The contract delivery schedule extends at least
18 months from the contract award date;

(4) Data on actual costs are available—

(1) For the products delivered, or
(i1) If no deliveries have been made, for a perfor-
mance period of at least 12 months;

(5) The reduced liquidation rate would result in the
Government recouping under each invoice the full extent of
the progress payments applicable to the costs allocable to that
invoice;

(6) The contractor would not be paid for more than the
costs of items delivered and accepted (less allocable progress
payments) and the earned profit on those items;

(7) The unliquidated progress payments would not
exceed the limit prescribed in paragraph (a)(4) of the Progress
Payments clause;

(8) The parties agree on an appropriate rate; and

(9) The contractor agrees to certify annually, or more
often if requested by the contracting officer, that the alternate
rate continues to meet the conditions of subsections 5, 6, and
7 of this section. The certificate must be accompanied by ade-
quate supporting information.

(b) The contracting officer shall change the liquidation rate
in the following circumstances:

(1) The rate shall be increased for both previous and
subsequent transactions, if the contractor experiences a lower
profit rate than the rate anticipated at the time the liquidation
rate was associated with contract items already delivered, as
well as subsequent progress payments.

(2) The rate shall be increased or decreased in keeping
with the successive changes to the contract price or target
profit when—

(1) The target profit is changed under a fixed-price
incentive contract with successive targets; or

(i1) A redetermined price involves a change in the
profit element under a contract with prospective price redeter-
mination at stated intervals.

(c) Whenever the liquidation rate is changed, the contract-
ing officer shall issue a contract modification to specify the
new rate in the Progress Payments clause. Adequate consid-
eration for these contract modifications is provided by the
consideration included in the initial contract. The parties shall
promptly make the payment or liquidation required in the
circumstances.

32.503-10 Establishing alternate liquidation rates.

(a) The contracting officer must ensure that the liquidation
rate is—

32.5-6  (FAC 2005-33)

(1) High enough to result in Government recoupment of
the applicable progress payments on each billing; and

(2) Supported by documentation included in the admin-
istration office contract file.

(b) The minimum liquidation rate is the expected progress
payments divided by the contract price. Each of these factors
is discussed below:

(1) The contracting officer must compute the expected
progress payments by multiplying the estimated cost of per-
forming the contract by the progress payment rate.

(2) For purposes of computing the liquidation rate, the
contracting officer may adjust the estimated cost and the con-
tract price to include the estimated value of any work autho-
rized but not yet priced and any projected economic
adjustments; however, the contracting officer’s adjustment
must not exceed the Government’s estimate of the price of all
authorized work or the funds obligated for the contract.

(3) The following are examples of the computation.
Assuming an estimated price of $2,200,000 and total esti-
mated costs eligible for progress payments of $2,000,000:

(i) If the progress payment rate is 80 percent, the
minimum liquidation rate should be 72.7 percent, computed
as follows:

$2,000,000 x 80% =
$2,200.000

(ii) If the progress payment rate is 85 percent, the
minimum liquidation rate should be 77.3 percent, computed
as follows:

$2,000,000 x 85% =
$2,200.000

(4) Minimum liquidation rates will generally be
expressed to tenths of a percent. Decimals between tenths will
be rounded up to the next highest tenth (not necessarily the
nearest tenth), since rounding down would produce a rate
below the minimum rate calculated.

72.7%

77.3%

32.503-11 Adjustments for price reduction.

(a) If a retroactive downward price reduction occurs under
a redeterminable contract that provides for progress pay-
ments, the contracting officer shall—

(1) Determine the refund due and obtain repayment
from the contractor for the excess of payments made for deliv-
ered items over amounts due as recomputed at the reduced
prices; and

(2) Increase the unliquidated progress payments
amount for overdeductions made from the contractor’s bill-
ings for items delivered.

(b) The contracting officer shall also increase the unliqui-
dated progress payments amount if the contractor makes an
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43.000 Scope of part.

This part prescribes policies and procedures for preparing
and processing contract modifications for all types of con-
tracts including construction and architect-engineer contracts.
It does not apply to—

(a) Orders for supplies or services not otherwise changing
the terms of contracts or agreements (e.g., delivery orders
under indefinite-delivery contracts); or

(b) Modifications for extraordinary contractual relief (see

Subpart 50.1).
Subpart 43.1—General

43.101 Definitions.

As used in this part—

“Administrative change” means a unilateral (see
43.103(b)) contract change, in writing, that does not affect the
substantive rights of the parties (e.g., a change in the paying
office or the appropriation data).

“Effective date”™—

(1) For a solicitation amendment, change order, or
administrative change, the effective date shall be the issue
date of the amendment, change order, or administrative
change.

(2) For a supplemental agreement, the effective date
shall be the date agreed upon by the contracting parties.

(3) For a modification issued as a confirming notice of
termination for the convenience of the Government, the effec-
tive date of the confirming notice shall be the same as the
effective date of the initial notice.

(4) For a modification converting a termination for
default to a termination for the convenience of the Govern-
ment, the effective date shall be the same as the effective date
of the termination for default.

(5) For a modification confirming the termination con-
tracting officer’s previous letter determination of the amount
due in settlement of a contract termination for convenience,
the effective date shall be the same as the effective date of the
previous letter determination.

43.102 Policy.

(a) Only contracting officers acting within the scope of
their authority are empowered to execute contract modifica-
tions on behalf of the Government. Other Government per-
sonnel shall not—

(1) Execute contract modifications;

(2) Act in such a manner as to cause the contractor to
believe that they have authority to bind the Government; or

(3) Direct or encourage the contractor to perform work
that should be the subject of a contract modification.

(b) Contract modifications, including changes that could
be issued unilaterally, shall be priced before their execution if
this can be done without adversely affecting the interest of the

Government. If a significant cost increase could result from a
contract modification and time does not permit negotiation of
a price, at least a ceiling price shall be negotiated unless
impractical.

(c) The Federal Acquisition Streamlining Act of 1994,
Public Law 103-355 (FASA), and Section 4402 of the
Clinger-Cohen Act of 1996, Public Law 104-106, authorize,
but do not require, contracting officers, if requested by the
prime contractor, to modify contracts without requiring con-
sideration to incorporate changes authorized by FASA or
Clinger-Cohen Act amendments into existing contracts. Con-
tracting officers are encouraged, if appropriate, to modify
contracts without requiring consideration to incorporate these
new policies. The contract modification should be accom-
plished by inserting into the contract, as a minimum, the cur-
rent version of the applicable FAR clauses.

43.103 Types of contract modifications.

Contract modifications are of the following types:

(a) Bilateral. A bilateral modification (supplemental
agreement) is a contract modification that is signed by the
contractor and the contracting officer. Bilateral modifications
are used to—

(1) Make negotiated equitable adjustments resulting
from the issuance of a change order;

(2) Definitize letter contracts; and

(3) Reflect other agreements of the parties modifying
the terms of contracts.

(b) Unilateral. A unilateral modification is a contract mod-
ification that is signed only by the contracting officer. Unilat-
eral modifications are used, for example, to—

(1) Make administrative changes;

(2) Issue change orders;

(3) Make changes authorized by clauses other than a
changes clause (e.g., Property clause, Options clause, or Sus-
pension of Work clause); and

(4) Issue termination notices.

43.104 Notification of contract changes.

(a) When a contractor considers that the Government has
effected or may effect a change in the contract that has not
been identified as such in writing and signed by the contract-
ing officer, it is necessary that the contractor notify the Gov-
ernment in writing as soon as possible. This will permit the
Government to evaluate the alleged change and—

(1) Confirm that it is a change, direct the mode of further
performance, and plan for its funding;

(2) Countermand the alleged change; or

(3) Notify the contractor that no change is considered to
have occurred.

(b) The clause at 52.243-7, Notification of Changes, which
is prescribed in 43.107—

43.1-1



43.105

FEDERAL ACQUISITION REGULATION

(1) Incorporates the policy expressed in paragraph (a)
of this section;

(2) Requires the contractor to notify the Government
promptly of any Government conduct that the contractor con-
siders a change to the contract, and

(3) Specifies the responsibilities of the contractor and
the Government with respect to such notifications.

43.105 Availability of funds.

(a) The contracting officer shall not execute a contract
modification that causes or will cause an increase in funds
without having first obtained a certification of fund availabil-
ity, except for modifications to contracts that—

(1) Are conditioned on availability of funds (see
32.703-2); or

(2) Contain a limitation of cost or funds clause (see
32.704).

(b) The certification required by paragraph (a) of this sec-
tion shall be based on the negotiated price, except that modi-

43.1-2

fications executed before agreement on price may be based on
the best available estimate of cost.

43.106 [Reserved]

43.107 Contract clause.

The contracting officer may insert a clause substantially
the same as the clause at 52.243-7, Notification of Changes,
in solicitations and contracts. The clause is available for use
primarily in negotiated research and development or supply
contracts for the acquisition of major weapon systems or prin-
cipal subsystems. If the contract amount is expected to be less
than $1,000,000, the clause shall not be used, unless the con-
tracting officer anticipates that situations will arise that may
result in a contractor alleging that the Government has
effected changes other than those identified as such in writing
and signed by the contracting officer.
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(j) Information and access to records. The Contractor shall
furnish to the administering office (1) monthly or at other inter-
vals as required, signed or certified balance sheets and profit and
loss statements, and, (2) if requested, other information con-
cerning the operation of the contractor's business. The Contrac-
tor shall provide the authorized Government representatives
proper facilities for inspection of the Contractor's books,
records, and accounts.

(k) Other security. The terms of this contract are consid-
ered to provide adequate security to the Government for
advance payments; however, if the administering office consid-
ers the security inadequate, the Contractor shall furnish addi-
tional security satisfactory to the administering office, to the
extent that the security is available.

(1) Representations. The Contractor represents the
following:

(1) The balance sheet, the profit and loss statement, and
any other supporting financial statements furnished to the
administering office fairly reflect the financial condition of the
Contractor at the date shown or the period covered, and there
has been no subsequent materially adverse change in the finan-
cial condition of the Contractor.

(2) No litigation or proceedings are presently pending or
threatened against the Contractor, except as shown in the finan-
cial statements.

(3) The Contractor has disclosed all contingent liabili-
ties, except for liability resulting from the renegotiation of
defense production contracts, in the financial statements fur-
nished to the administering office.

(4) None of the terms in this clause conflict with the
authority under which the Contractor is doing business or with
the provision of any existing indenture or agreement of the
Contractor.

(5) The Contractor has the power to enter into this con-
tract and accept advance payments, and has taken all necessary
action to authorize the acceptance under the terms of this
contract.

(6) The assets of the Contractor are not subject to any
lien or encumbrance of any character except for current taxes
not delinquent, and except as shown in the financial statements
furnished by the Contractor. There is no current assignment of
claims under any contract affected by these advance payment
provisions.

(7) All information furnished by the Contractor to the
administering office in connection with each request for
advance payments is true and correct.

(8) These representations shall be continuing and shall
be considered to have been repeated by the submission of each
invoice for advance payments.

(m) Covenants. To the extent the Government considers it
necessary while any advance payments made under this con-
tract remain outstanding, the Contractor, without the prior writ-
ten consent of the administering office, shall not—

(1) Mortgage, pledge, or otherwise encumber or allow
to be encumbered, any of the assets of the Contractor now
owned or subsequently acquired, or permit any preexisting

mortgages, liens, or other encumbrances to remain on or attach
to any assets of the Contractor which are allocated to perform-
ing this contract and with respect to which the Government has
a lien under this contract;

(2) Sell, assign, transfer, or otherwise dispose of
accounts receivable, notes, or claims for money due or to
become due;

(3) Declare or pay any dividends, except dividends pay-
able in stock of the corporation, or make any other distribution
on account of any shares of its capital stock, or purchase,
redeem, or otherwise acquire for value any of its stock, except
as required by sinking fund or redemption arrangements
reported to the administering office incident to the establish-
ment of these advance payment provisions;

(4) Sell, convey, or lease all or a substantial part of its
assets;

(5) Acquire for value the stock or other securities of any
corporation, municipality, or Governmental authority, except
direct obligations of the United States;

(6) Make any advance or loan or incur any liability as
guarantor, surety, or accommodation endorser for any party;

(7) Permit a writ of attachment or any similar process to
be issued against its property without getting a release or bond-
ing the property within 30 days after the entry of the writ of
attachment or other process;

(8) Pay any remuneration in any form to its directors,
officers, or key employees higher than rates provided in existing
agreements of which notice has been given to the administering
office, accrue excess remuneration without first obtaining an
agreement subordinating it to all claims of the Government, or
employ any person at a rate of compensation over $
a year;

(9) Change substantially the management, ownership,
or control of the corporation;

(10) Merge or consolidate with any other firm or corpo-
ration, change the type of business, or engage in any transaction
outside the ordinary course of the Contractor's business as pres-
ently conducted;

(11) Deposit any of its funds except in a bank or trust
company insured by the Federal Deposit Insurance Corporation
or a credit union insured by the National Credit Union
Administration;

(12) Create or incur indebtedness for advances, other
than advances to be made under the terms of this contract, or for
borrowings;

(13) Make or covenant for capital expenditures exceed-
ing $ in total;

(14) Permit its net current assets, computed in accor-

dance with generally accepted accounting principles, to become
less than $ ;or

(15) Make any payments on account of the obligations
listed below, except in the manner and to the extent provided in
this contract:

[List the pertinent obligations]

52.2-209
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52.232-13 Notice of Progress Payments.

As prescribed in 32.502-3(a), insert the following provi-
sion in invitations for bids and requests for proposals that
include a Progress Payments clause:

NOTICE OF PROGRESS PAYMENTS (APR 1984)

The need for customary progress payments conforming to
the regulations in Subpart 32.5 of the Federal Acquisition
Regulation (FAR) will not be considered as a handicap or
adverse factor in the award of the contract. The Progress Pay-
ments clause included in this solicitation will be included in
any resulting contract, modified or altered if necessary in
accordance with subsection 52.232-16 and its Alternate I of
the FAR. Even though the clause is included in the contract,
the clause shall be inoperative during any time the contrac-
tor’s accounting system and controls are determined by the
Government to be inadequate for segregation and accumula-
tion of contract costs.

(End of provision)

52.232-14 Notice of Availability of Progress Payments

Exclusively for Small Business Concerns.

As prescribed in 32.502-3(b)(2), insert the following pro-
vision in invitations for bids if it is anticipated that (a) both
small business concerns and others may submit bids in
response to the same invitation and (b) only the small business
bidders would need progress payments:

NOTICE OF AVAILABILITY OF PROGRESS PAYMENTS
EXCLUSIVELY FOR SMALL BUSINESS CONCERNS
(APR 1984)

The Progress Payments clause will be available only to
small business concerns. Any bid conditioned upon inclusion
of a progress payment clause in the resulting contract will be
rejected as nonresponsive if the bidder is not a small business
concern.

(End of provision)

52.232-15 Progress Payments Not Included.

As prescribed in 32.502-3(¢c), insert the following provi-
sion in invitations for bids if the solicitation will not contain
one of the provisions prescribed in 32.502-3(a) and (b):

PROGRESS PAYMENTS NOT INCLUDED (APR 1984)

A progress payments clause is not included in this solici-
tation, and will not be added to the resulting contract at the
time of award. Bids conditioned upon inclusion of a progress
payment clause in the resulting contract will be rejected as
nonresponsive.

(End of provision)

52.2-210

52.232-16 Progress Payments.
As prescribed in 32.502-4(a), insert the following clause:

PROGRESS PAYMENTS (JULY 2009)

The Government will make progress payments to the Con-
tractor when requested as work progresses, but not more fre-
quently than monthly, in amounts of $2,500 or more approved
by the Contracting Officer, under the following conditions:

(a) Computation of amounts. (1) Unless the Contractor
requests a smaller amount, the Government will compute each
progress payment as 80 percent of the Contractor’s total costs
incurred under this contract whether or not actually paid, plus
financing payments to subcontractors (see paragraph (j) of
this clause), less the sum of all previous progress payments
made by the Government under this contract. The Contracting
Officer will consider cost of money that would be allowable
under FAR 31.205-10 as an incurred cost for progress pay-
ment purposes.

(2) The amount of financing and other payments for
supplies and services purchased directly for the contract are
limited to the amounts that have been paid by cash, check, or
other forms of payment, or that are determined due and will
be paid to subcontractors—

(1) In accordance with the terms and conditions of a
subcontract or invoice; and

(i1) Ordinarily within 30 days of the submission of
the Contractor’s payment request to the Government.

(3) The Government will exclude accrued costs of Con-
tractor contributions under employee pension plans until actu-
ally paid unless—

(i) The Contractor’s practice is to make contributions
to the retirement fund quarterly or more frequently; and

(i1) The contribution does not remain unpaid 30 days
after the end of the applicable quarter or shorter payment
period (any contribution remaining unpaid shall be excluded
from the Contractor’s total costs for progress payments until
paid).

(4) The Contractor shall not include the following in

total costs for progress payment purposes in paragraph (a)(1)
of this clause:

(1) Costs that are not reasonable, allocable to this
contract, and consistent with sound and generally accepted
accounting principles and practices.

(i1) Costs incurred by subcontractors or suppliers.

(iii) Costs ordinarily capitalized and subject to
depreciation or amortization except for the properly depreci-
ated or amortized portion of such costs.

(iv) Payments made or amounts payable to subcon-
tractors or suppliers, except for—

(A) Completed work, including partial deliveries,

to which the Contractor has acquired title; and
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(B) Work under cost-reimbursement or time-and-
material subcontracts to which the Contractor has acquired
title.

(5) The amount of unliquidated progress payments may
exceed neither (i) the progress payments made against incom-
plete work (including allowable unliquidated progress pay-
ments to subcontractors) nor (ii) the value, for progress
payment purposes, of the incomplete work. Incomplete work
shall be considered to be the supplies and services required by
this contract, for which delivery and invoicing by the Contrac-
tor and acceptance by the Government are incomplete.

(6) The total amount of progress payments shall not
exceed 80 percent of the total contract price.

(7) If a progress payment or the unliquidated progress
payments exceed the amounts permitted by paragraphs (a)(4)
or (a)(5) of this clause, the Contractor shall repay the amount
of such excess to the Government on demand.

(8) Notwithstanding any other terms of the contract, the
Contractor agrees not to request progress payments in dollar
amounts of less than $2,500. The Contracting Officer may
make exceptions.

(9) The costs applicable to items delivered, invoiced,
and accepted shall not include costs in excess of the contract
price of the items.

(b) Liquidation. Except as provided in the Termination for
Convenience of the Government clause, all progress pay-
ments shall be liquidated by deducting from any payment
under this contract, other than advance or progress payments,
the unliquidated progress payments, or 80 percent of the
amount invoiced, whichever is less. The Contractor shall
repay to the Government any amounts required by a retroac-
tive price reduction, after computing liquidations and pay-
ments on past invoices at the reduced prices and adjusting the
unliquidated progress payments accordingly. The Govern-
ment reserves the right to unilaterally change from the ordi-
nary liquidation rate to an alternate rate when deemed
appropriate for proper contract financing.

(¢) Reduction or suspension. The Contracting Officer may
reduce or suspend progress payments, increase the rate of lig-
uidation, or take a combination of these actions, after finding
on substantial evidence any of the following conditions:

(1) The Contractor failed to comply with any material
requirement of this contract (which includes paragraphs (f)
and (g) of this clause).

(2) Performance of this contract is endangered by the
Contractor’s—

(i) Failure to make progress; or
(i1) Unsatisfactory financial condition.

(3) Inventory allocated to this contract substantially
exceeds reasonable requirements.

(4) The Contractor is delinquent in payment of the costs
of performing this contract in the ordinary course of business.

(5) The fair value of the undelivered work is less than
the amount of unliquidated progress payments for that work

(6) The Contractor is realizing less profit than that
reflected in the establishment of any alternate liquidation rate
in paragraph (b) of this clause, and that rate is less than the
progress payment rate stated in paragraph (a)(1) of this clause.

(d) Title. (1) Titleto the property described in this
paragraph (d) shall vest in the Government. Vestiture shall be
immediately upon the date of this contract, for property
acquired or produced before that date. Otherwise, vestiture
shall occur when the property is or should have been allocable
or properly chargeable to this contract.

(2) “Property,” as used in this clause, includes all of the
below-described items acquired or produced by the Contrac-
tor that are or should be allocable or properly chargeable to
this contract under sound and generally accepted accounting
principles and practices.

(i) Parts, materials, inventories, and work in process;

(i) Special tooling and special test equipment to
which the Government is to acquire title under any other
clause of this contract;

(iii)) Nondurable (i.e., noncapital) tools, jigs, dies,
fixtures, molds, patterns, taps, gauges, test equipment, and
other similar manufacturing aids, title to which would not be
obtained as special tooling under paragraph (d)(2)(ii) of this
clause; and

(iv) Drawings and technical data, to the extent the
Contractor or subcontractors are required to deliver them to
the Government by other clauses of this contract.

(3) Although title to property is in the Government
under this clause, other applicable clauses of this contract;
e.g., the termination or special tooling clauses, shall deter-
mine the handling and disposition of the property.

(4) The Contractor may sell any scrap resulting from
production under this contract without requesting the Con-
tracting Officer’s approval, but the proceeds shall be credited
against the costs of performance.

(5) To acquire for its own use or dispose of property to
which title is vested in the Government under this clause, the
Contractor must obtain the Contracting Officer’s advance
approval of the action and the terms. The Contractor shall
(i) exclude the allocable costs of the property from the costs
of contract performance, and (ii) repay to the Government any
amount of unliquidated progress payments allocable to the
property. Repayment may be by cash or credit memorandum.

(6) When the Contractor completes all of the obliga-
tions under this contract, including liquidation of all progress
payments, title shall vest in the Contractor for all property (or
the proceeds thereof) not—

(1) Delivered to, and accepted by, the Government
under this contract; or
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(i1) Incorporated in supplies delivered to, and
accepted by, the Government under this contract and to which
title is vested in the Government under this clause.

(7) The terms of this contract concerning liability for
Government-furnished property shall not apply to property to
which the Government acquired title solely under this clause.

(e) Risk of loss. Before delivery to and acceptance by the
Government, the Contractor shall bear the risk of loss for
property, the title to which vests in the Government under this
clause, except to the extent the Government expressly
assumes the risk. The Contractor shall repay the Government
an amount equal to the unliquidated progress payments that
are based on costs allocable to property that is damaged, lost,
stolen, or destroyed.

(f) Control of costs and property. The Contractor shall
maintain an accounting system and controls adequate for the
proper administration of this clause.

(g) Reports, forms, and access to records. (1) The Con-
tractor shall promptly furnish reports, certificates, financial
statements, and other pertinent information (including esti-
mates to complete) reasonably requested by the Contracting
Officer for the administration of this clause. Also, the Con-
tractor shall give the Government reasonable opportunity to
examine and verify the Contractor’s books, records, and
accounts.

(2) The Contractor shall furnish estimates to complete
that have been developed or updated within six months of the
date of the progress payment request. The estimates to com-
plete shall represent the Contractor’s best estimate of total
costs to complete all remaining contract work required under
the contract. The estimates shall include sufficient detail to
permit Government verification.

(3) Each Contractor request for progress payment shall:

(i) Be submitted on Standard Form 1443, Contrac-
tor’s Request for Progress Payment, or the electronic equiva-
lent as required by agency regulations, in accordance with the
form instructions and the contract terms; and

(i1) Include any additional supporting documentation
requested by the Contracting Officer.

(h) Special terms regarding default. If this contract is ter-
minated under the Default clause, (i) the Contractor shall, on
demand, repay to the Government the amount of unliquidated
progress payments and (ii) title shall vest in the Contractor, on
full liquidation of progress payments, for all property for
which the Government elects not to require delivery under the
Default clause. The Government shall be liable for no pay-
ment except as provided by the Default clause.

(i) Reservations of rights. (1) No payment or vesting of
title under this clause shall—

(i) Excuse the Contractor from performance of obli-
gations under this contract; or

(i1) Constitute a waiver of any of the rights or reme-
dies of the parties under the contract.
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(2) The Government’s rights and remedies under this
clause—

(1) Shall not be exclusive but rather shall be in addi-
tion to any other rights and remedies provided by law or this
contract; and

(i1) Shall not be affected by delayed, partial, or omit-
ted exercise of any right, remedy, power, or privilege, nor shall
such exercise or any single exercise preclude or impair any
further exercise under this clause or the exercise of any other
right, power, or privilege of the Government.

(j) Financing payments to subcontractors. The financing
payments to subcontractors mentioned in paragraphs (a)(1)
and (a)(2) of'this clause shall be all financing payments to sub-
contractors or divisions, if the following conditions are met:

(1) The amounts included are limited to—

(1) The unliquidated remainder of financing pay-
ments made; plus

(i1) Any unpaid subcontractor requests for financing
payments.

(2) The subcontract or interdivisional order is expected
to involve a minimum of approximately 6 months between the
beginning of work and the first delivery; or, if the subcontrac-
tor is a small business concern, 4 months.

(3) If the financing payments are in the form of progress
payments, the terms of the subcontract or interdivisional order
concerning progress payments—

(1) Are substantially similar to the terms of this
clause for any subcontractor that is a large business concern,
or this clause with its Alternate I for any subcontractor that is
a small business concern;

(i1) Are at least as favorable to the Government as the
terms of this clause;

(ii1) Are not more favorable to the subcontractor or
division than the terms of this clause are to the Contractor;

(iv) Are in conformance with the requirements of
FAR 32.504(e); and

(v) Subordinate all subcontractor rights concerning
property to which the Government has title under the subcon-
tract to the Government’s right to require delivery of the prop-
erty to the Government if—

(A) The Contractor defaults; or
(B) The subcontractor becomes bankrupt or
insolvent.

(4) If the financing payments are in the form of perfor-
mance-based payments, the terms of the subcontract or inter-
divisional order concerning payments—

(1) Are substantially similar to the Performance-
Based Payments clause at FAR 52.232-32 and meet the crite-
ria for, and definition of, performance-based payments in
FAR Part 32;

(ii) Are in conformance with the requirements of
FAR 32.504(f); and

(iii) Subordinate all subcontractor rights concerning
property to which the Government has title under the subcon-
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53.228

(g) OF 309 (Rev.9/97), Amendment of Solicitation.
OF 309 may be used to amend solicitations of negotiated con-
tracts, as specified in 15.210(b).

53.216 Types of contracts.

53.216-1 Delivery orders and orders under basic ordering

agreements (OF 347).

OF 347, Order for Supplies or Services. OF 347, pre-
scribed in 53.213(f) (or an approved agency form), may be
used to place orders under indefinite delivery contracts and
basic ordering agreements, as specified in 16.703(d)(2)(i).

53.217 [Reserved]
53.218 [Reserved]

53.219 Small business programs.

The following form may be used in reporting small disad-
vantaged business contracting data: OF 312 (10/00), Small
Disadvantaged Business Participation Report. (See

Subpart 19.12.)

53.220 [Reserved]
53.221 [Reserved]

53.222 Application of labor laws to Government
acquisitions (SF’s 308, 1093, 1413, 1444, 1445, 1446,
WH-347).

The following forms are prescribed as stated below, for use
in connection with the application of labor laws:

(a) [Reserved]

(b) [Reserved]

(c) SF 308 (DOL) (5/85 Ed.), Request for Determination
and Response to Request. (See 22.404-3(a) and (b).)

(d) SF 1093 (GAO) (10/71 Ed.), Schedule of Withholdings
under the Davis-Bacon Act and/or the Contract Work Hours
and Safety Standards Act. (See 22.406-9(c)(1).)

(e) SF 1413 (Rev. 7/2005), Statement and Acknowledg-
ment. SF 1413 is prescribed for use in obtaining contractor
acknowledgment of inclusion of required clauses in subcon-
tracts, as specified in 22.406-5.

(f) SF 1444 (10/87 Ed.), Request for Authorization of
Additional Classification and Rate. (See 22.406-3(a) and
22.1019.)

(g) SF 1445 (Rev. 12/96), Labor Standards Interview. (See
22.406-7(b).)

(h) SF 1446 (10/87 Ed.), Labor Standards Investigation
Summary Sheet. (See 22.406-8(d).)

(1) Form WH-347 (DOL), Payroll (For Contractor's
Optional Use). (See 22.406-6(a).)

53.223 [Reserved]
53.224 [Reserved]
53.225 [Reserved]
53.226 [Reserved]
53.227 [Reserved]

53.228 Bonds and insurance.

The following standard forms are prescribed for use for
bond and insurance requirements, as specified in Part 28:

(a) SF 24 (Rev. 10/98) Bid Bond. (See 28.106-1.) SF 24 is
authorized for local reproduction.

(b)) SF25 (Rev.5/96) Performance Bond.
28.106-1(b).) SF 25 is authorized for local reproduction.

(c) SF 254 (Rev. 10/98) Payment Bond. (See 28.106-1(c).)
SF 25A is authorized for local reproduction.

(d) SF 25B (Rev. 10/83), Continuation Sheet (For Standard
Forms 24, 25, and 25A). (See 28.106-1(c).)

(e) SF 28 (Rev. 6/03) Affidavit of Individual Surety. (See
28.106-1(e) and 28.203(b).) SF 28 is authorized for local
reproduction.

(f) SF' 34 (Rev. 1/90), Annual Bid Bond. (See 28.106-1(f).)
SF 34 is authorized for local reproduction.

(g) SF 35 (Rev. 1/90), Annual Performance Bond. (See
28.106-1.) SF 35 is authorized for local reproduction.

(h) SF 273 (Rev. 10/98) Reinsurance Agreement for a
Miller Act Performance Bond. (See 28.106-1(h) and
28.202-1(a)(4).) SF 273 is authorized for local reproduction.

(i) SF 274 (Rev. 10/98) Reinsurance Agreement for a
Miller Act Payment Bond. (See 28.106-1(i) and
28.202-1(a)(4).) SF 274 is authorized for local reproduction.

(G) SF 275 (Rev. 10/98) Reinsurance Agreement in Favor of
the United States. (See 28.106-1(j) and 28.202-1(a)(4).)
SF 275 is authorized for local reproduction.

(k) SF 1414 (Rev. 10/93), Consent of Surety. SF 1414 is
authorized for local reproduction.

(1) SF 1415 (Rev. 7/93), Consent of Surety and Increase of
Penalty. (See 28.106-1(1).) SF 1415 is authorized for local
reproduction.

(m) SF 1416 (Rev. 10/98) Payment Bond for Other than
Construction Contracts. (See 28.106-1(m).) SF 1416 is
authorized for local reproduction.

(n) SF 1418 (Rev. 2/99) Performance Bond For Other
Than Construction Contracts. (See 28.106-1(n).) SF 1418 is
authorized for local reproduction.

(0) OF 90 (Rev. 1/90), Release of Lien on Real Property.
(See 28.106-1(0) and 28.203-5(a).) OF 90 is authorized for
local reproduction.

(See
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(p) OF 91 (1/90 Ed.), Release of Personal Property from
Escrow. (See 28.106-1(p) and 28.203-5(a).) OF 91 is autho-
rized for local reproduction.

53.229 Taxes (SF’s 1094, 1094-A).

SF 1094 (Rev. 12/96), U.S. Tax Exemption Form, and
SF 10944 (Rev. 12/96), Tax Exemption Forms Accountability
Record. SF’s 1094 and 1094A are prescribed for use in estab-
lishing exemption from State or local taxes, as specified in
29.302(b).

53.230 [Reserved]
53.231 [Reserved]

53.232 Contract financing (SF 1443).

SF 1443 (07/09), Contractor's Request for Progress Pay-
ment. SF 1443 is prescribed for use in obtaining contractors’
requests for progress payments.

53.233 [Reserved]
53.234 [Reserved]

53.235 Research and development contracting (SF 298).

SF 298 (2/89), Report Documentation Page. SF 298 is pre-
scribed for use in submitting scientific and technical reports
to contracting officers and to technical information libraries,
as specified in 35.010.

53.236 Construction and architect-engineer contracts.

53.236-1 Construction.

The following forms are prescribed, as stated below, for
use in contracting for construction, alteration, or repair, or dis-
mantling, demolition, or removal of improvements.

(a) SF 1420 (10/83 Ed.), Performance Evaluation—Con-
struction Contracts. SF 1420 is prescribed for use in evaluat-
ing and reporting on the performance of construction
contractors within approved dollar thresholds and as other-
wise specified in 36.701(d).

(b) [Reserved]

(¢) [Reserved]

(d) SF 1442 (4/85 Ed.), Solicitation, Offer and Award
(Construction, Alteration, or Repair). SF 1442 is prescribed
for use in soliciting offers and awarding contracts expected to
exceed the simplified acquisition threshold for—

53.2-4

(1) Construction, alteration, or repair; or

(2) Dismantling, demolition, or removal of improve-
ments (and may be used for contracts within the simplified
acquisition threshold), as specified in 36.701(a).

(e) OF 347 (Rev. 3/2005), Order for Supplies or Services.
OF 347, prescribed in 53.213(f) (or an approved agency
form), may be used for contracts under the simplified acqui-
sition threshold for—

(1) Construction, alteration, or repair; or

(2) Dismantling, demolition, or removal of improve-
ments, as specified in 36.701(b).

(f) OF 1419 (11/88 Ed.), Abstract of Offers—Construc-
tion, and OF 14194 (11/88 Ed.), Abstract of Offers—Con-
struction, Continuation Sheet. OF’s 1419 and 1419A are
prescribed for use in recording bids (and may be used for
recording proposal information), as specified in 36.701(c).

53.236-2 Architect-engineer services (SF’s 252, 330, and
1421).

The following forms are prescribed for use in contracting
for architect-engineer and related services:

(a) SF 252 (Rev. 10/83), Architect-Engineer Contract.
SF 252 is prescribed for use in awarding fixed-price contracts
for architect-engineer services, as specified in 36.702(a).
Pending issuance of a new edition of the form, Block 8, Nego-
tiation Authority, is deleted.

(b) SF 330 (6/04), Architect-Engineer Qualifications.
SF 330 is prescribed for use in obtaining information from
architect-engineer firms regarding their professional qualifi-
cations, as specified in 36.702(b)(1) and (b)(2).

(c) SF 1421 (10/83 Ed.), Performance Evaluation (Archi-
tect-Engineer). SF 1421 is prescribed for use in evaluating
and reporting on the performance of architect- engineer con-
tractors within approved dollar thresholds and as otherwise
specified in 36.702(c).

53.237 [Reserved]

53.238 [Reserved]

53.239 [Reserved]

53.240 [Reserved]

53.241 [Reserved]
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Standard Form 1443

Form Approved
CONTRACTOR'S REQUEST FOR PROGRESS PAYMENT OMB Number 9000-0010

IMPORTANT: This form is to be completed in accordance with instructions on the reverse.

SECTION I - IDENTIFICATION INFORMATION

1. TO: NAME AND ADDRESS OF CONTRACTING OFFICE ADMINISTERING THE 2. FROM: NAME AND ADDRESS OF CONTRACTOR (Include ZIP Code)
CONTRACT (Include ZIP Code)

3. SMALL BUSINESS 4_CONTRACT NUMBER
PAYING OFFICE |A. BASIC CONTRACT NUMBER |B. TASK OR DELIVERY ORDER NUMBER
[JYES [JNO
5. CONTRACT PRICE
6. RATES ‘7_ DATE OF INITIAL AWARD BA. PROGRESS PAYMENT REQUEST NUMBER [8B. DATE OF THIS REQUEST
A PROGRESS PAYMENTS [B. LIQUIDATION A YEAR B. MONTH
% %

SECTION Il - STATEMENT OF COSTS UNDER THIS CONTRACT THROUGH

ate)

9. RESERVED
10. RESERVED
11. COSTS ELIGIBLE FOR PROGRESS PAYMENTS UNDER THE PROGRESS PAYMENTS CLAUSE
12a. TOTAL CONTRACT COST(S) INCURRED TO DATE
b. ESTIMATED COST TO COMPLETE ¢. TOTAL ESTIMATED COST OF PERFORMANCE
13.ITEM 11 MULTIPLIED BY ITEM 6a
14a. FINANCING PAYMENTS PAID TO SUBCONTRACTORS
b. LIQUIDATED FINANCING PAYMENTS TO SUBCONTRACTORS
c. UNLIQUIDATED FINANCING PAYMENTS PAID TO SUBCONTRACTORS (ltem 14a less 14b)
d. SUBCONTRACT FINANCING PAYMENTS APPROVED FOR CURRENT PAYMENT
e. ELIGIBLE SUBCONTRACTOR FINANCING PAYMENTS (Item 14c plus 14d)
15. TOTAL DOLLAR AMOUNT (item 13 plus 14€)
16. ITEM 5 MULTIPLIED BY ITEM 6b
17. LESSER OF ITEM 15 OR ITEM 16
18. TOTAL AMOUNT OF PREVIOUS PROGRESS PAYMENTS REQUESTED
19. MAXIMUM BALANCE ELIGIBLE FOR PROGRESS PAYMENTS (ltem 17 less 18)
SECTION Iil - COMPUTATION OF LIMITS FOR OUTSTANDING PROGRESS PAYMENTS
20. COMPUTATION OF PROGRESS PAYMENT CLAUSE LIMITATION
a. COSTS INCLUDED IN ITEM 11, APPLICABLE TO ITEMS DELIVERED, INVOICED, AND
ACCEPTED TO THE DATE IN HEADING OF SECTION II
b. COSTS ELIGIBLE FOR PROGRESS PAYMENTS, APPLICABLE TO UNDELIVERED ITEMS AND
TO DELIVERED ITEMS NOT INVOICED AND ACCEPTED (ltem 11 less 20a)
¢. [TEM 20b MULTIPLIED BY [TEM 6a
d. ELIGIBLE SUBCONTRACTOR FINANCING PAYMENTS (Same as ltem 14e)
. LIMITATION (Ttem 20c plus 20d)
21. COMPUTATION OF PROGRESS PAYMENT CLAUSE LIMITATION

a. CONTRACT PRICE OF ITEMS DELIVERED, ACCEPTED AND INVOICED AS OF THE DATE SHOWN
IN THE HEADING OF SECTION I

b. CONTRACT PRICE OF ITEMS NOT DELIVERED, ACCEPTED AND INVOICED (Item 5 less 21a)
c. ITEM 21b MULTIPLIED BY ITEM 6b
d. UNLIQUIDATED ADVANCE PAYMENTS PLUS ACCRUED INTEREST
e. LIMITATION (ltem 21c less 21d)

22. MAXIMUM UNLIQUIDATED PROGRESS PAYMENTS (Lesser of Item 20e or 21e)

23. TOTAL AMOUNT LIQUIDATED AND TO BE LIQUIDATED

24. UNLIQUIDATED PROGRESS PAYMENTS (ltem 18 less 23)

25. MAXIMUM PERMISSIBLE PROGRESS PAYMENTS (ltem 22 less 24)

26. AMOUNT OF CURRENT INVOICE FOR PROGRESS PAYMENT (Lesser of item 25 or 19)

27. AMOUNT APPROVED BY CONTRACTING OFFICER

CERTIFICATION

DATE
| Certify that:

(a) The above statement (with attachments) has been prepared from the books and records of the above-named contractor in accordance with the contract and the instructions
hereon, and to the best of my knowledge and belief, that it is correct;

(b) All the costs of contract performance (except as herewith reported in writing) have been paid to the extent shown herein, or where not shown as paid have been paid or will be
paid currently, by the contractor, when due, in the ordinary course of business;

(c) The work reflected above has been performed;

(d) The quantities and amounts involved are consistent with the requirements of the contract;

(e) There are no encumbrances (except as reported in writing herewith, or on previous progress payment request number ) against the property acquired
or produced for, and allocated or properly chargeable to the contract which would affect or impair the Government's title;

(f) There has been no materially adverse change in the financial condition of the contractor since the contractor's (insert ‘as of date of financial information)
submission of its last financial information dated (insert date of prior certification). to the Government in connection with the contract;

(g) To the extent of any contract provision limiting progress payments pending first article approval, such provision has been complied with, and

(h) After the making of the requested progress payment the unliquidated progress payments will not exceed the maximum unliquidated progress payments permitted by the contract.

NAME AND TITLE OF CONTRACTOR REPRESENTATIVE SIGNING THIS FORM SIGNATURE
NAME AND TITLE OF CONTRACTING OFFICER SIGNATURE
NSN 7540-01-140-5523 STANDARD FORM 1443 (REV. 7/2009)

Prescribed by GSA FAR (48 CFR 53.232)
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INSTRUCTIONS

GENERAL - All dollar amounts must be shown in whole dollars, rounded using a consistent methodology (e.g., always round up, always round
down, always round to the nearest dollar). All line item numbers not included in the instructions below are self-explanatory.

SECTION I - IDENTIFICATION INFORMATION. Complete items 1 through 8b in accordance with the following instructions.

Item 1. TO - Enter the name and address of the cognizant Contract Administration Office (the office administering the contract).

PAYING OFFICE - Enter the designation of the paying office, as indicated on the contract.

Item 2. FROM - CONTRACTOR'S NAME AND ADDRESS/ZIP CODE - Enter the name and mailing address of the contractor. If applicable, the
division of the company performing the contract should be entered immediately following the contractor's name.

Item 3. Enter an "X" in the appropriate block to indicate whether or not the contractor is a small business concern.

Item 4. Enter the contract number, including the task or delivery order number if applicable. Progress payment requests under
individual orders shall be submitted as if the order constituted a separate contract, unless otherwise specified in this contract (FAR 52.232-16(m)).

Item 5. Enter the total contract price in accordance with the following (See FAR 32.501-3):

(1) Under firm-fixed-price contracts, the contract price is the current amount fixed by the contract plus the not-to-exceed amount for any unpriced
modifications.

(2) If the contract is redeterminable or subject to economic price adjustment, the contract price is the initial price until modified.

(3) Under a fixed-price incentive contract, the contract price is the target price plus the not-to-exceed amount for any unpriced modifications.
However, if the contractor's properly incurred costs exceed the target price, the contracting officer may provisionally increase the price up to the
ceiling or maximum price.

(4) Under a letter contract, the contract price is the maximum amount obligated by the contract as modified.

(5) Under an unpriced order issued against a basic ordering agreement, the contract price is the maximum amount obligated by the order, as modified.

(6) Any portion of the contract specifically providing for reimbursement of costs only shall be excluded from the contract price.

Iltem 6A. PROGRESS PAYMENT RATES - Enter the 2-digit progress payment percentage rate shown in paragraph (a) (1) of the progress payment
clause.

Iltem 6B. LIQUIDATED RATE - Enter the current progress payment liquidation rate prescribed in the contract (FAR 52.232-16(b)) using three digits -
Example: show 80% as 800 - show 72.3% as 723. Decimals between tenths must be rounded up to the next highest tenth (not necessarily the
nearest tenth), since rounding down would produce a rate below the minimum rate calculated (FAR 32.503-10(b) (4)).

Item 7. DATE OF INITIAL AWARD - Enter the four digit calendar year. Use two digits to indicate the month. Example: Show January 2005 as
2005/01.

Item 8A. PROGRESS PAYMENT REQUEST NUMBER - Enter the number assigned to this request. All requests under a single contract must be
numbered consecutively, beginning with 1. Each subsequent request under the same contract must continue in sequence, using the same series of
numbers without omission.

Iltem 8B. Enter the date of the request.

SECTION Il - STATEMENT OF COSTS UNDER THIS CONTRACT.

Date. In the space provided in the heading enter the date through which costs have been accumulated from inception for inclusion in this request.
This date is applicable to item entries in Sections Il and IlI.

Cost Basis. In accordance with FAR 52.232-16 (a) (1), the basis for progress payments is the contractor's total costs incurred under this contract,
whether or not actually paid, plus financing payments to subcontractors (computed in accordance with FAR 52.232-16(j)), less the sum of all
previous progress payments made by the Government under this contract.

Item 11. Costs eligible for progress payments under the progress payments clause. Compute the eligible costs in accordance with the requirements
at FAR 52.232-16(a)(1) through (4). First articles: Before first article approval, the acquisition of materials or components for, or the commencement
of production of, the balance of the contract quantity is at the sole risk of the contractor. Before the first article approval, the costs thereof shall not
be allowable for purposes of progress payments. (See FAR 52.209-3(g) and FAR 52.209-4(h)).

Item 12a. Enter the total contract costs incurred to date; if the actual amount is not known, enter the best possible estimate. If an estimate is used,
enter (E) after the amount.

Item 12b. Enter the estimated cost to complete the contract. The contractor shall furnish estimates to complete that have been developed or
updated within six months of the date of the progress payment request. The estimates to complete shall represent the contractor's best estimate of
total costs to complete all remaining contract work required under the contract. The estimates shall include sufficient detail to permit Government
verification.

Items 14a through 14e. Include only financing payments (progress payments, performance-based payments, and commercial item financing) on
subcontracts which are in accordance with the requirements of FAR 52.232-16(j). Do not include interim payments under a cost reimbursement
contract.

Item 14a. Enter only financing payments actually paid.

Item 14b. Enter total financing payments recouped from subcontractors.

Item 14d. Include the amount of unpaid subcontract progress payment billings which have been approved by the contractor for the current payment
in the ordinary course of business.

SECTION Il - ADVANCE PAYMENTS/ACCEPTED ITEMS. This Section must be completed only if the contractor has received advance payments
against this contract, or if the items have been delivered, invoiced and accepted as of the date indicated in the heading of Section Il above.
EXCEPTION: Item 27 must be completed for all progress payment requests where the line 12c amount exceeds the amount on Line 5.

Item 20a. Of the costs reported in Item 11, compute and enter only costs which are properly allocable to items delivered, invoiced and accepted to
the applicable date. In order of preference, these costs are to be computed on the basis of one of the following: (a) The actual unit cost of items
delivered, giving proper consideration to the deferment of the starting load costs or (b) projected unit costs (based on experienced costs plus the
estimated cost to complete the contract), where the contractor maintains cost data which will clearly establish the reliability of such estimates.

Item 23. Enter total progress payments liquidated (monies recouped from the contractor on prior billings) and those to be liquidated from billings
submitted but not yet paid (monies to be recouped from the contractor on submitted but unpaid billings).

CERTIFICATION

Paragraph (f). If no financial information has been provided previously in connection with this contract, insert "N/A" in the submission date block and
the financial information date block. Otherwise, insert respectively, the "as of" date of the financial information submitted last and the date of the last
submission.

STANDARD FORM 1443 (REV. 7/2009) BACK
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