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FAC 2005-85 SUMMARY OF ITEM 
 

Federal Acquisition Circular (FAC) 2005-85 amends the 
Federal Acquisition Regulation (FAR) as specified below: 
 
Item I—Prohibition on Contracting with Corporations with 
Delinquent Taxes or a Felony Conviction (FAR Case 2015-011) 
(Interim)  
 
 This interim rule amends the FAR to implement sections of 
the Consolidated and Further Continuing Appropriations Act, 2015, 
to prohibit the Federal Government from entering into a contract 
with any corporation having a delinquent Federal tax liability or 
a felony conviction under any Federal law, unless an agency has 
considered suspension or debarment of the corporation and has 
made a determination that this further action is not necessary to 
protect the interests of the Government. 
 

This interim rule has no significant impact on the 
Government and contractors, including small business entities. 
 
Replacement pages: THE PAGES WILL BE POSTED ON THEIR EFFECTIVE 
DATE OF February 26, 2016. 
 
Item II—Further Amendments to Equal Employment Opportunity (FAR 
Case 2015-013) 
 

DoD, GSA, and NASA are issuing a final rule adopting an 
interim rule published April 10, 2015, without change.  The 
interim rule amended the FAR to implement Executive Order (E.O.) 
13672, entitled “Further Amendments to Executive Order 11478, 
Equal Employment Opportunity in the Federal Government, and 
Executive Order 11246, Equal Employment Opportunity”.  E.O. 13672 
was signed July 21, 2014.  

 
E.O. 11246, dated September 24, 1965, established 

requirements for non-discriminatory practices in hiring and 
employment for Federal contractors and subcontractors.  The bases 
of discrimination prohibited by E.O. 11246 are race, color, 
religion, sex, and national origin.  E.O. 13672 adds sexual 
orientation and gender identity to the prohibited bases of 
discrimination established by E.O. 11246. There is no significant 
impact on small entities. 

 
Replacement pages: None.  
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Item III—Updating Federal Contractor Reporting of Veterans’ 
Employment (FAR Case 2015-036) (Interim) 

 
DoD, GSA, and NASA are issuing an interim rule amending the 

FAR to implement a final rule issued by the Department of Labor’s 
Veterans’ Employment and Training Service (VETS) that revised the 
regulations at 41 CFR part 61 implementing the reporting 
requirements under the Vietnam Era Veterans’ Readjustment 
Assistance Act, as amended (VEVRAA) and the Jobs for Veterans Act 
(JVA) (Pub. L. 107-288).  VEVRAA requires Federal contractors and 
subcontractors to annually report on the total number of their 
employees who belong to the categories of veterans protected 
under VEVRAA, as amended by the JVA, and the total number of 
those protected veterans who were hired during the period covered 
by the report.  The VETS rule requires contractors and 
subcontractors to comply with its revised reporting requirements 
using the new Form VETS-4212, in lieu of the VETS-100 and VETS-
100A, beginning with the annual report filed in 2015. 

 
There is no significant impact on small entities imposed by 

the FAR rule. 
 

Replacement pages: THE PAGES WILL BE POSTED ON THEIR EFFECTIVE 
DATE OF February 26, 2016. 
 
Item IV—Pilot Program for Enhancement of Contractor Employee 
Whistleblower Protections (FAR Case 2013-015) 

 
This final rule amends the FAR to implement a statutory 

pilot program enhancing whistleblower protections for contractor 
employees at FAR subpart 3.9.  An interim rule was published 
September 30, 2013.  The interim rule created a new FAR section 
3.908 to be used by title 41 agencies through January 1, 2017. 

 
The four-year pilot program is mandated by section 828, 

entitled “Pilot Program for Enhancement of Contractor Employee 
Whistleblower Protections,” of the National Defense Authorization 
Act (NDAA) for Fiscal Year (FY) 2013 (Pub. L. 112-239, enacted 
January 2, 2013). 

 
This rule has no significant impact on small business 

concerns. 
 
Replacement pages: TOC pp. 3-1 and 3-2; and 3.9-3 thru 3.9-6. 
 
Item V—Retention Periods (FAR Case 2015-009) 

 
This final rule amends the FAR by updating the Government 

file retention periods to conform with the retention periods in 
the National Archives and Records Administration (NARA) General 
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Records Schedule (GRS).  Language is also added to instruct 
agencies that require a shorter retention period for certain 
records to request approval from NARA through the agency’s record 
officer.  This rule change does not place any new requirements on 
small entities; the only change is the timeframe for retention by 
the Government of Government records. 
 
Replacement pages: THE 30-DAY PAGES WILL BE POSTED ON THEIR 
EFFECTIVE DATE OF January 4, 2015. 
 
Item VI—Establishing a Minimum Wage for Contractors (FAR Case 
2015-003) 
 

DoD, GSA, and NASA are issuing a final rule adopting the 
interim rule published December 15, 2014, with change.  The 
interim rule amended the FAR to implement Executive Order 13658 
and a Department of Labor final rule issued on October 7, 2014, 
both entitled “Establishing a Minimum Wage for Contractors,” 
which established a new minimum wage for covered service and 
construction contracts of $10.10 per hour, as of January 1, 2015.  
The Executive Order minimum wage will be adjusted annually, by 
the Department of Labor.  Contracting officers will include a 
clause in covered contracts and will adjust contract prices for 
the annual adjustments in the Executive Order minimum wage.  
Contractors shall consider any subcontractor request, including 
requests by small businesses subcontractors, for a subcontract 
price adjustment due to the annual adjustment in the Executive 
Order minimum wage. 

 
There is no significant impact on small entities imposed by 

the FAR rule. 
 
Replacement pages: 22.19-1 and 22.19-2; 52.2-37 thru 52.2-42.2; 
52.2-132.3 and 52.2-132.4; and 52.2-263 thru 52.2-266. 
 
Item VII—Technical Amendment 
 

Editorial change is made at FAR 1.106. 
 
Replacement pages: 1.1-5 and 1.1-6. 
 

Loose-leaf Only Correction 
 
1.  Amend section 7.103 by removing from paragraph (p)(2) “non-
ozone-depleting” and adding “non-ozone-depleting products” in its 
place.  
 
Replacement pages: 7.1-1 and 7.1-2. 
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NOTE: The FAR is segmented by subparts.  The FAR page numbers 
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SUBPART 1.1—PURPOSE, AUTHORITY, ISSUANCE 1.106

1.1-5

52.215-21 9000-0013
52.215-22 9000-0173
52.215-23 9000-0173
52.216-2 9000-0068
52.216-3 9000-0068
52.216-4 9000-0068
52.216-5 9000-0071
52.216-6 9000-0071
52.216-7 9000-0069
52.216-10 9000-0067
52.216-15 9000-0069
52.216-16 9000-0067
52.216-17 9000-0067
52.219-9 9000-0006 and

9000-0007
52.219-10 9000-0006
52.219-28 9000-0163
52.219-29 3245-0374
52.219-30 3245-0374
52.222-2 9000-0065
52.222-4 1215-0119
52.222-6 1215-0140
52.222-8 1235-0008 and

1235-0018
52.222-11 9000-0014
52.222-17 1235-0007 and 

1235-0025
52.222-18 9000-0127
52.222-21 1250-0003
52.222-22 1250-0003
52.222-23 1250-0003
52.222-25 1250-0003
52.222-26 1250-0003
52.222-27 1250-0003
52.222-32 9000-0154
52.222-35 1250-0004
52.222-36 1250-0005
52.222-37 1293-0005
52.222-40 1215-0209
52.222-41 1235-0018 and

1235-0007
52.222-46 9000-0066
52.222-50 9000-0188
52.222-55 1235-0018
52.222-56 9000-0188
52.223-2 9000-0180
52.223-4 9000-0134
52.223-5 9000-0147
52.223-6(b)(5) 9000-0101
52.223-7 9000-0107
52.223-9 9000-0134
52.225-2 9000-0024

FAR segment OMB Control Number
52.225-4 9000-0130
52.225-6 9000-0025
52.225-8 9000-0022
52.225-9 9000-0141
52.225-11 9000-0141
52.225-18 9000-0161
52.225-21 9000-0141
52.225-23 9000-0141
52.227-2 9000-0096
52.227-6 9000-0096
52.227-9 9000-0096
52.227-14 9000-0090
52.227-15 9000-0090
52.227-16 9000-0090
52.227-17 9000-0090
52.227-18 9000-0090
52.227-19 9000-0090
52.227-20 9000-0090
52.227-21 9000-0090
52.227-22 9000-0090
52.227-23 9000-0090
52.228-1 9000-0045
52.228-2 9000-0045
52.228-12 9000-0135
52.228-13 9000-0045
52.228-14 9000-0045
52.228-15 9000-0045
52.228-16 9000-0045
52.229-2 9000-0059
52.230-6 9000-0129
52.232-1 9000-0070
52.232-2 9000-0070
52.232-3 9000-0070
52.232-4 9000-0070
52.232-5 9000-0070
52.232-6 9000-0070
52.232-7 9000-0070
52.232-8 9000-0070
52.232-9 9000-0070
52.232-10 9000-0070
52.232-11 9000-0070
52.232-12 9000-0073
52.232-13 9000-0010
52.232-14 9000-0010
52.232-15 9000-0010
52.232-16 9000-0010
52.232-20 9000-0074
52.232-22 9000-0074
52.232-27 9000-0102
52.232-29 9000-0138
52.232-30 9000-0138
52.232-31 9000-0138

FAR segment OMB Control Number
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1.107 FEDERAL ACQUISITION REGULATION

1.1-6

1.107 Certifications.
In accordance with 41 U.S.C. 1304, a new requirement for

a certification by a contractor or offeror may not be included
in this chapter unless—

(a) The certification requirement is specifically imposed
by statute; or

(b) Written justification for such certification is provided
to the Administrator for Federal Procurement Policy by the

52.232-32 9000-0138
52.233-1 9000-0035
52.236-5 9000-0062
52.236-13 1220-0029 and

9000-0060
52.236-15 9000-0058
52.236-19 9000-0064
52.241-1 9000-0126
52.241-3 9000-0122
52.241-7 9000-0123
52.241-13 9000-0124
52.243-1 9000-0026
52.243-2 9000-0026
52.243-3 9000-0026
52.243-4 9000-0026
52.243-6 9000-0026
52.243-7 9000-0026
52.244-2 9000-0149
52.245-1 9000-0075
52.245-9 9000-0075
52.246-2 9000-0077
52.246-3 9000-0077
52.246-4 9000-0077
52.246-5 9000-0077
52.246-6 9000-0077
52.246-7 9000-0077
52.246-8 9000-0077
52.246-10 9000-0077
52.246-12 9000-0077
52.246-15 9000-0077
52.247-2 9000-0053
52.247-29 9000-0061
52.247-30 9000-0061
52.247-31 9000-0061
52.247-32 9000-0061
52.247-33 9000-0061
52.247-34 9000-0061
52.247-35 9000-0061
52.247-36 9000-0061
52.247-37 9000-0061
52.247-38 9000-0061
52.247-39 9000-0061
52.247-40 9000-0061
52.247-41 9000-0061
52.247-42 9000-0061
52.247-43 9000-0061
52.247-44 9000-0061
52.247-48 9000-0061
52.247-51 9000-0057
52.247-53 9000-0055
52.247-57 9000-0061

FAR segment OMB Control Number
52.247-63 9000-0054
52.247-64 9000-0061
52.247-68 9000-0056
52.248-1 9000-0027
52.248-2 9000-0027
52.248-3 9000-0027
52.249-2 9000-0028
52.249-3 9000-0028
52.249-5 9000-0028
52.249-6 9000-0028
52.249-11 9000-0028
52.250-1 9000-0029
SF 24 9000-0045
SF 25 9000-0045
SF 25A 9000-0045
SF 28 9000-0001
SF 34 9000-0045
SF 35 9000-0045
SF 273 9000-0045
SF 274 9000-0045
SF 275 9000-0045
SF 330 9000-0157
SF 1403 9000-0011
SF 1404 9000-0011
SF 1405 9000-0011
SF 1406 9000-0011
SF 1407 9000-0011
SF 1408 9000-0011
SF 1413 9000-0014
SF 1416 9000-0045
SF 1418 9000-0045
SF 1428 9000-0075
SF 1429 9000-0075
SF 1435 9000-0012
SF 1436 9000-0012
SF 1437 9000-0012
SF 1438 9000-0012
SF 1439 9000-0012
SF 1440 9000-0012
SF 1443 9000-0010
SF 1444 9000-0089
SF 1445 9000-0089
SF 1446 9000-0089

FAR segment OMB Control Number
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PART 3—IMPROPER BUSINESS PRACTICES AND PERSONAL CONFLICTS 

Sec.

OF INTEREST

3.000 Scope of part.

Subpart 3.1—Safeguards
3.101 Standards of conduct.
3.101-1 General.
3.101-2 Solicitation and acceptance of gratuities by 

Government personnel.
3.101-3 Agency regulations.
3.102 [Reserved]
3.103 Independent pricing.
3.103-1 Solicitation provision.
3.103-2 Evaluating the certification.
3.103-3 The need for further certifications.
3.104 Procurement integrity.
3.104-1 Definitions.
3.104-2 General.
3.104-3 Statutory and related prohibitions, restrictions, 

and requirements.
3.104-4 Disclosure, protection, and marking of contractor 

bid or proposal information and source selection 
information.

3.104-5 Disqualification.
3.104-6 Ethics advisory opinions regarding prohibitions 

on a former official’s acceptance of compensation 
from a contractor.

3.104-7 Violations or possible violations.
3.104-8 Criminal and civil penalties, and further 

administrative remedies.
3.104-9 Contract clauses.

Subpart 3.2—Contractor Gratuities to 
Government Personnel

3.201 Applicability.
3.202 Contract clause.
3.203 Reporting suspected violations of the Gratuities 

clause.
3.204 Treatment of violations.

Subpart 3.3—Reports of Suspected Antitrust 
Violations

3.301 General.
3.302 Definitions.
3.303 Reporting suspected antitrust violations.

Subpart 3.4—Contingent Fees
3.400 Scope of subpart.
3.401 Definitions.
3.402 Statutory requirements.
3.403 Applicability.
3.404 Contract clause.
3.405 Misrepresentations or violations of the Covenant 

Against Contingent Fees.
3.406 Records.

Subpart 3.5—Other Improper Business 
Practices

3.501 Buying-in.
3.501-1 Definition.
3.501-2 General.
3.502 Subcontractor kickbacks.
3.502-1 Definitions.
3.502-2 Subcontractor kickbacks.
3.502-3 Contract clause.
3.503 Unreasonable restrictions on subcontractor sales.
3.503-1 Policy.
3.503-2 Contract clause.

Subpart 3.6—Contracts with Government 
Employees or Organizations Owned or 

Controlled by Them
3.601 Policy.
3.602 Exceptions.
3.603 Responsibilities of the contracting officer.

Subpart 3.7—Voiding and Rescinding Contracts
3.700 Scope of subpart.
3.701 Purpose.
3.702 Definition.
3.703 Authority.
3.704 Policy.
3.705 Procedures.

Subpart 3.8—Limitations on the Payment of 
Funds to Influence Federal Transactions

3.800 Scope of subpart.
3.801 Definitions.
3.802 Statutory prohibition and requirement.
3.803 Exceptions.
3.804 Policy.
3.805 Exemption.
3.806 Processing suspected violations.
3.807 Civil penalties.
3.808 Solicitation provision and contract clause.

Subpart 3.9—Whistleblower Protections for 
Contractor Employees

3.900 Scope of subpart.
3.901 Definitions.
3.902 [Reserved]
3.903 Policy.
3.904 Procedures for filing complaints.
3.905 Procedures for investigating complaints.
3.906 Remedies.
3.907 Whistleblower Protections Under the American 

Recovery and Reinvestment Act of 2009 (the 
Recovery Act).

3.907-1 Definitions.
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3.907-2 Policy.
3.907-3 Procedures for filing complaints.
3.907-4 Procedures for investigating complaints.
3.907-5 Access to investigative file of Inspector General.
3.907-6 Remedies and enforcement authority.
3.907-7 Contract clause.
3.908 Pilot program for enhancement of contractor 

employee whistleblower protections.
3.908-1 Scope of section.
3.908-2 Definitions.
3.908-3 Policy.
3.908-4 Filing complaints.
3.908-5 Procedures for investigating complaints.
3.908-6 Remedies.
3.908-7 Enforcement of orders.
3.908-8 Classified information.
3.908-9 Contract clause.

Subpart 3.10—Contractor Code of Business 
Ethics and Conduct

3.1000 Scope of subpart.
3.1001 Definitions.
3.1002 Policy.
3.1003 Requirements.
3.1004 Contract clauses.

Subpart 3.11—Preventing Personal Conflicts of 
Interest for Contractor Employees Performing 

Acquisition Functions
3.1100 Scope of subpart.
3.1101 Definitions.
3.1102 Policy.
3.1103 Procedures.
3.1104 Mitigation or waiver.
3.1105 Violations.
3.1106 Contract clause.
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SUBPART 3.9—WHISTLEBLOWER PROTECTIONS FOR CONTRACTOR EMPLOYEES 3.907-6

3.9-3

3.907-5 Access to investigative file of Inspector General. 
(a) The employee alleging reprisal under this section shall

have access to the investigation file of the Inspector General,
in accordance with the Privacy Act, 5 U.S.C. §552a. The
investigation of the Inspector General shall be deemed closed
for the purposes of disclosure under such section when an
employee files an appeal to the agency head or a court of com-
petent jurisdiction.

(b) In the event the employee alleging reprisal brings a civil
action under section 1553(c)(3) of the Recovery Act, the
employee alleging the reprisal and the non-Federal employer
shall have access to the investigative file of the Inspector Gen-
eral in accordance with the Privacy Act.

(c) The Inspector General may exclude from disclosures
made under 3.907-5(a) or (b)—

(1) Information protected from disclosure by a provi-
sion of law; and

(2) Any additional information the Inspector General
determines disclosure of which would impede a continuing
investigation, provided that such information is disclosed
once such disclosure would no longer impede such investiga-
tion, unless the Inspector General determines that the disclo-
sure of law enforcement techniques, procedures, or
information could reasonably be expected to risk circumven-
tion of the law or disclose the identity of a confidential source.

(d) An Inspector General investigating an alleged reprisal
under this section may not respond to any inquiry or disclose
any information from or about any person alleging such repri-
sal, except in accordance with 5 U.S.C. 552a or as required by
any other applicable Federal law.

3.907-6 Remedies and enforcement authority.
(a) Burden of Proof.  (1) Disclosure as contributing factor

in reprisal.
(i) An employee alleging a reprisal under this section

shall be deemed to have affirmatively established the occur-
rence of the reprisal if the employee demonstrates that a dis-
closure described in section 3.907-2 was a contributing factor
in the reprisal.

(ii) A disclosure may be demonstrated as a contrib-
uting factor in a reprisal for purposes of this paragraph by cir-
cumstantial evidence, including—

(A) Evidence that the official undertaking the
reprisal knew of the disclosure; or

(B) Evidence that the reprisal occurred within a
period of time after the disclosure such that a reasonable per-
son could conclude that the disclosure was a contributing fac-
tor in the reprisal.

(2) Opportunity for rebuttal. The head of an agency may
not find the occurrence of a reprisal with respect to a reprisal
that is affirmatively established under section 3.907-6(a)(1) if
the non-Federal employer demonstrates by clear and convinc-
ing evidence that the non-Federal employer would have taken

the action constituting the reprisal in the absence of the dis-
closure.

(b) No later than 30 days after receiving an Inspector Gen-
eral report in accordance with section 1553 of the Recovery
Act, the head of the agency concerned shall determine
whether there is sufficient basis to conclude that the non-Fed-
eral employer has subjected the complainant to a reprisal pro-
hibited by subsection 3.907-2 and shall either issue an order
denying relief in whole or in part or shall take one or more of
the following actions:

(1) Order the employer to take affirmative action to
abate the reprisal.

(2) Order the employer to reinstate the person to the
position that the person held before the reprisal, together with
the compensation (including back pay), compensatory dam-
ages, employment benefits, and other terms and conditions of
employment that would apply to the person in that position if
the reprisal had not been taken.

(3) Order the employer to pay the complainant an
amount equal to the aggregate amount of all costs and
expenses (including attorneys’ fees and expert witnesses’
fees) that were reasonably incurred by the complainant for, or
in connection with, bringing the complaint regarding the
reprisal.

(c)(1) The complainant shall be deemed to have exhausted
all administrative remedies with respect to the complaint, and
the complainant may bring a de novo action at law or equity
against the employer to seek compensatory damages and other
relief available under this section in the appropriate district
court of United States, which shall have jurisdiction over such
an action without regard to the amount in controversy if—

(i) The head of an agency—
(A) Issues an order denying relief in whole or in

part under paragraph (a) of this section;
(B) Has not issued an order within 210 days after

the submission of a complaint in accordance with section
1553 of the Recovery Act, or in the case of an extension of
time in accordance with section 1553 of the Recovery Act,
within 30 days after the expiration of the extension of time; or

(C) Decides in accordance with section 1553 of
the Recovery Act not to investigate or to discontinue an inves-
tigation; and

(ii) There is no showing that such delay or decision
is due to the bad faith of the complainant.

(2) Such an action shall, at the request of either party to
the action, be tried by the court with a jury.

(d) Whenever an employer fails to comply with an order
issued under this section, the head of the agency shall request
the Department of Justice to file an action for enforcement of
such order in the United States district court for a district in
which the reprisal was found to have occurred. In any action
brought under this section, the court may grant appropriate
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relief, including injunctive relief, compensatory and exem-
plary damages, and attorneys fees and costs.

(e) Any person adversely affected or aggrieved by an order
issued under paragraph (b) of this subsection may obtain
review of the order’s conformance with the law, and this sec-
tion, in the United States Court of Appeals for a circuit in
which the reprisal is alleged in the order to have occurred. No
petition seeking such review may be filed more than 60 days
after issuance of the order by the head of the agency.

3.907-7 Contract clause.
Use the clause at 52.203-15, Whistleblower Protections

Under the American Recovery and Reinvestment Act of 2009
in all solicitations and contracts funded in whole or in part
with Recovery Act funds.

3.908 Pilot program for enhancement of contractor 
employee whistleblower protections.

3.908-1 Scope of section.
(a) This section implements 41 U.S.C. 4712.
(b) This section does not apply to—

(1) DoD, NASA, and the Coast Guard; or
(2) Any element of the intelligence community, as

defined in section 3(4) of the National Security Act of 1947
(50 U.S.C. 3003(4)).  This section does not apply to any dis-
closure made by an employee of a contractor or subcontractor
of an element of the intelligence community if such disclo-
sure-

(i) Relates to an activity of an element of the intelli-
gence community; or

(ii) Was discovered during contract or subcontract
services provided to an element of the intelligence commu-
nity.

3.908-2 Definitions.
As used in this section—
“Abuse of authority” means an arbitrary and capricious

exercise of authority that is inconsistent with the mission of
the executive agency concerned or the successful perfor-
mance of a contract of such agency.

“Inspector General” means an Inspector General appointed
under the Inspector General Act of 1978 and any Inspector
General that receives funding from, or has oversight over con-
tracts awarded for, or on behalf of, the executive agency con-
cerned.  

3.908-3 Policy.
(a) Contractors and subcontractors are prohibited from dis-

charging, demoting, or otherwise discriminating against an
employee as a reprisal for disclosing, to any of the entities
listed at paragraph (b) of this subsection, information that the
employee reasonably believes is evidence of gross misman-

agement of a Federal contract, a gross waste of Federal funds,
an abuse of authority relating to a Federal contract, a substan-
tial and specific danger to public health or safety, or a violation
of law, rule, or regulation related to a Federal contract (includ-
ing the competition for or negotiation of a contract). A reprisal
is prohibited even if it is undertaken at the request of an exec-
utive branch official, unless the request takes the form of a
non-discretionary directive and is within the authority of the
executive branch official making the request.

(b) Entities to whom disclosure may be made.
(1) A Member of Congress or a representative of a com-

mittee of Congress.
(2) An Inspector General.
(3) The Government Accountability Office.
(4) A Federal employee responsible for contract over-

sight or management at the relevant agency. 
(5) An authorized official of the Department of Justice

or other law enforcement agency.
(6) A court or grand jury.
(7) A management official or other employee of the

contractor or subcontractor who has the responsibility to
investigate, discover, or address misconduct.

(c) An employee who initiates or provides evidence of con-
tractor or subcontractor misconduct in any judicial or admin-
istrative proceeding relating to waste, fraud, or abuse on a
Federal contract shall be deemed to have made a disclosure.

3.908-4 Filing complaints.
A contractor or subcontractor employee who believes that

he or she has been discharged, demoted, or otherwise discrim-
inated against contrary to the policy in 3.908-3 of this section
may submit a complaint with the Inspector General of the
agency concerned. Procedures for submitting fraud, waste,
abuse, and whistleblower complaints are generally accessible
on agency Office of Inspector General Hotline or Whis-
tleblower Internet sites. A complaint by the employee may not
be brought under 41 U.S.C. 4712 more than three years after
the date on which the alleged reprisal took place.

3.908-5 Procedures for investigating complaints.
(a) Investigation of complaints will be in accordance with

41 U.S.C. 4712(b).
(b) Upon completion of the investigation, the head of the

agency or designee shall ensure that the Inspector General
provides the report of findings to—

(1) The complainant and any person acting on the com-
plainant’s behalf;

(2) The contractor alleged to have committed the viola-
tion; and

(3) The head of the contracting activity.
(c) The complainant and contractor shall be afforded the

opportunity to submit a written response to the report of find-
ings within 30 days to the head of the agency or designee.

FAC 2005–85 DECEMBER 4, 2015



SUBPART 3.9—WHISTLEBLOWER PROTECTIONS FOR CONTRACTOR EMPLOYEES 3.908-9

3.9-5

Extensions of time to file a written response may be granted
by the head of the agency or designee.

(d) At any time, the head of the agency or designee may
request additional investigative work be done on the com-
plaint.

3.908-6 Remedies.
(a) Agency response to Inspector General report.  Not later

than 30 days after receiving an Inspector General report in
accordance with 41 U.S.C. 4712, the head of the agency
shall—

(1) Determine whether sufficient basis exists to con-
clude that the contractor or subcontractor has subjected the
employee who submitted the complaint to a reprisal as pro-
hibited by 3.908-3; and

(2) Issue an order denying relief or take one or more of
the following actions:

(i) Order the contractor to take affirmative action to
abate the reprisal.

(ii) Order the contractor or subcontractor to reinstate
the complainant-employee to the position that the person held
before the reprisal, together with compensatory damages
(including back pay), employment benefits, and other terms
and conditions of employment that would apply to the person
in that position if the reprisal had not been taken.

(iii) Order the contractor or subcontractor to pay the
complainant-employee an amount equal to the aggregate
amount of all costs and expenses (including attorneys' fees
and expert witnesses’ fees) that were reasonably incurred by
the complainant for, or in connection with, bringing the com-
plaint regarding the reprisal, as determined by the head of the
agency.

(b) Complainant’s right to go to court.  If the head of the
agency issues an order denying relief or has not issued an
order within 210 days after the submission of the complaint or
within 30 days after the expiration of an extension of time
granted in accordance with 41 U.S.C. 4712(b)(2)(B) for the
submission of the Inspector General’s report on the investiga-
tive findings of the complaint to the head of the agency, the
contractor or subcontractor, and the complainant, and there is
no showing that such delay is due to the bad faith of the com-
plainant—

(1) The complainant shall be deemed to have exhausted
all administrative remedies with respect to the complaint; and

(2) The complainant may bring a de novo action at law
or equity against the contractor or subcontractor to seek com-
pensatory damages and other relief available under 41 U.S.C.
4712 in the appropriate district court of the United States,

which shall have jurisdiction over such an action without
regard to the amount in controversy. Such an action shall, at
the request of either party to the action, be tried by the court
with a jury. An action under this authority may not be brought
more than two years after the date on which remedies are
deemed to have been exhausted.

(c) Admissibility in evidence.  An Inspector General deter-
mination and an agency head order denying relief under this
section shall be admissible in evidence in any de novo action
at law or equity brought pursuant to 41 U.S.C. 4712. 

(d) No waiver.  The rights and remedies provided for in 41
U.S.C. 4712 may not be waived by any agreement, policy,
form, or condition of employment.

3.908-7 Enforcement of orders.
(a) Whenever a contractor or subcontractor fails to comply

with an order issued under 3.908-6(a)(2) of this section, the
head of the agency concerned shall file an action for enforce-
ment of the order in the U.S. district court for a district in
which the reprisal was found to have occurred.  In any action
brought pursuant to this authority, the court may grant appro-
priate relief, including injunctive relief, compensatory and
exemplary damages, and attorney fees and costs.  The com-
plainant-employee upon whose behalf an order was issued
may also file such an action or join in an action filed by the
head of the agency.

(b) Any person adversely affected or aggrieved by an order
issued under 3.908-6(a)(2) may obtain review of the order’s
conformance with 41 U.S.C. 4712 and its implementing reg-
ulations, in the U.S. court of appeals for a circuit in which the
reprisal is alleged in the order to have occurred.  No petition
seeking such review may be filed more than 60 days after issu-
ance of the order by the head of the agency.  Filing such an
appeal shall not act to stay the enforcement of the order of the
head of an agency, unless a stay is specifically entered by the
court.

3.908-8 Classified information.
41 U.S.C. 4712 does not provide any right to disclose clas-

sified information not otherwise provided by law.

3.908-9 Contract clause.
The contracting officer shall insert the clause at 52.203-17,

Contractor Employee Whistleblower Rights and Requirement
to Inform Employees of Whistleblower Rights, in all solicita-
tions and contracts that exceed the simplified acquisition
threshold.
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7.000 Scope of part.
This part prescribes policies and procedures for—
(a) Developing acquisition plans;
(b) Determining whether to use commercial or Govern-

ment resources for acquisition of supplies or services;
(c) Deciding whether it is more economical to lease equip-

ment rather than purchase it; and
(d) Determining whether functions are inherently

governmental.

Subpart 7.1—Acquisition Plans

7.101 Definitions.
As used in this subpart—
“Acquisition streamlining” means any effort that results in

more efficient and effective use of resources to design and
develop, or produce quality systems. This includes ensuring
that only necessary and cost-effective requirements are
included, at the most appropriate time in the acquisition cycle,
in solicitations and resulting contracts for the design, devel-
opment, and production of new systems, or for modifications
to existing systems that involve redesign of systems or
subsystems.

“Life-cycle cost” means the total cost to the Government
of acquiring, operating, supporting, and (if applicable) dispos-
ing of the items being acquired.

“Order” means an order placed under a—
(1) Federal Supply Schedule contract; or
(2) Task-order contract or delivery-order contract

awarded by another agency, (i.e., Governmentwide acquisi-
tion contract or multi-agency contract).

“Planner” means the designated person or office responsi-
ble for developing and maintaining a written plan, or for the
planning function in those acquisitions not requiring a written
plan.

7.102 Policy.
(a) Agencies shall perform acquisition planning and con-

duct market research (see part 10) for all acquisitions in order
to promote and provide for—

(1) Acquisition of commercial items or, to the extent
that commercial items suitable to meet the agency’s needs are
not available, nondevelopmental items, to the maximum
extent practicable (10 U.S.C. 2377 and 41 U.S.C. 3307); and

(2) Full and open competition (see part 6) or, when full
and open competition is not required in accordance with
part 6, to obtain competition to the maximum extent practica-
ble, with due regard to the nature of the supplies or services to
be acquired (10 U.S.C. 2305(a)(1)(A) and 41 U.S.C.
3306a)(1)).

(3) Selection of appropriate contract type in accordance
with part 16; and

(4) Appropriate consideration of the use of pre-existing
contracts, including interagency and intra-agency contracts,
to fulfill the requirement, before awarding new contracts. (See
8.002 through 8.004 and subpart 17.5).

(b) This planning shall integrate the efforts of all personnel
responsible for significant aspects of the acquisition. The pur-
pose of this planning is to ensure that the Government meets

its needs in the most effective, economical, and timely man-
ner. Agencies that have a detailed acquisition planning system
in place that generally meets the requirements of 7.104 and
7.105 need not revise their system to specifically meet all of
these requirements.

7.103 Agency-head responsibilities.
The agency head or a designee shall prescribe procedures

for—
(a) Promoting and providing for full and open competition

(see part 6) or, when full and open competition is not required
in accordance with part 6, for obtaining competition to the
maximum extent practicable, with due regard to the nature of
the supplies and services to be acquired
(10 U.S.C. 2305(a)(1)(A) and 41 U.S.C. 3306(a)(1)).

(b) Encouraging offerors to supply commercial items, or to
the extent that commercial items suitable to meet the agency
needs are not available, nondevelopmental items in response
to agency solicitations (10 U.S.C. 2377 and 41 U.S.C. 3307);
and

(c) Ensuring that acquisition planners address the require-
ment to specify needs, develop specifications, and to solicit
offers in such a manner to promote and provide for full and
open competition with due regard to the nature of the supplies
and services to be acquired (10 U.S.C. 2305(a)(1)(A) and
41 U.S.C. 3306(a)(1)). (See part 6 and 10.002.)

(d) Ensuring that acquisition planners document the file to
support the selection of the contract type in accordance with
subpart 16.1.

(e) Establishing criteria and thresholds at which increas-
ingly greater detail and formality in the planning process is
required as the acquisition becomes more complex and costly,
including for cost-reimbursement and other high-risk con-
tracts (e.g., other than firm-fixed-price contracts) requiring a
written acquisition plan.  A written plan shall be prepared for
cost reimbursement and other high-risk contracts other than
firm-fixed-price contracts, although written plans may be
required for firm-fixed-price contracts as appropriate.

(f) Ensuring that the statement of work is closely aligned
with performance outcomes and cost estimates.

(g) Writing plans either on a systems basis, on an individ-
ual contract basis, or on an individual order basis, depending
upon the acquisition.

(h) Ensuring that the principles of this subpart are used, as
appropriate, for those acquisitions that do not require a written
plan as well as for those that do.

(i) Designating planners for acquisitions.
(j) Reviewing and approving acquisition plans and revi-

sions to these plans to ensure compliance with FAR require-
ments including 7.104 and part 16.  For other than firm-fixed-
price contracts, ensuring that the plan is approved and signed
at least one level above the contracting officer.

(k) Establishing criteria and thresholds at which design-to-
cost and life-cycle-cost techniques will be used.

(l) Establishing standard acquisition plan formats, if
desired, suitable to agency needs; and

(m) Waiving requirements of detail and formality, as nec-
essary, in planning for acquisitions having compressed deliv-
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ery or performance schedules because of the urgency of the
need.

(n) Assuring that the contracting officer, prior to contract-
ing, reviews:

(1) The acquisition history of the supplies and services;
and

(2) A description of the supplies, including, when nec-
essary for adequate description, a picture, drawing, diagram,
or other graphic representation.

(o) Ensuring that agency planners include use of the metric
system of measurement in proposed acquisitions in accor-
dance with 15 U.S.C. 205b (see 11.002(b)) and agency metric
plans and guidelines.

(p) Ensuring that agency planners—
(1) Specify needs for printing and writing paper consis-

tent with the 30 percent postconsumer fiber minimum content
standards specified in section 2(d)(ii) of Executive Order
13423 of January 24, 2007, Strengthening Federal Environ-
mental, Energy, and Transportation Management, and section
2(e)(iv) of Executive Order 13514 of October 5, 2009 (see
11.303)

(2) Comply with the policy in 11.002(d) regarding pro-
curement of: biobased products, products containing recov-
ered materials, environmentally preferable products and
services (including Electronic Product Environmental
Assessment Tool (EPEAT®)-registered electronic products,
nontoxic or low-toxic alternatives), ENERGY STAR® and
Federal Energy Management Program-designated products,
renewable energy, water-efficient products, and non-ozone-
depleting products;

(3) Comply with the Guiding Principles for Federal
Leadership in High-Performance and Sustainable Buildings
(Guiding Principles), for the design, construction, renovation,
repair, or deconstruction of Federal buildings. The Guiding
Principles can be accessed at http://www.wbdg.org/pdfs/
hpsb_guidance.pdf; and

(4) Require contractor compliance with Federal envi-
ronmental requirements, when the contractor is operating
Government-owned facilities or vehicles, to the same extent
as the agency would be required to comply if the agency oper-
ated the facilities or vehicles.

(q) Ensuring that acquisition planners specify needs and
develop plans, drawings, work statements, specifications, or
other product descriptions that address Electronic and Infor-
mation Technology Accessibility Standards (see 36 CFR
Part 1194) in proposed acquisitions (see 11.002(e)) and that
these standards are included in requirements planning, as
appropriate (see subpart 39.2).

(r) Making a determination, prior to issuance of a solicita-
tion for advisory and assistance services involving the analy-
sis and evaluation of proposals submitted in response to a
solicitation, that a sufficient number of covered personnel
with the training and capability to perform an evaluation and
analysis of proposals submitted in response to a solicitation
are not readily available within the agency or from another
Federal agency in accordance with the guidelines at 37.204.

(s) Ensuring that no purchase request is initiated or contract
entered into that would result in the performance of an inher-
ently governmental function by a contractor and that all con-

tracts or orders are adequately managed so as to ensure
effective official control over contract or order performance.

(t) Ensuring that knowledge gained from prior acquisitions
is used to further refine requirements and acquisition strate-
gies. For services, greater use of performance-based acquisi-
tion methods should occur for follow-on acquisitions.

(u) Ensuring that acquisition planners, to the maximum
extent practicable—

(1) Structure contract requirements to facilitate compe-
tition by and among small business concerns; and

(2) Avoid unnecessary and unjustified bundling that
precludes small business participation as contractors (see
7.107) (15 U.S.C. 631(j)).

(v) Ensuring that agency planners on information technol-
ogy acquisitions comply with the capital planning and invest-
ment control requirements in 40 U.S.C. 11312 and OMB
Circular A-130.

(w) Ensuring that agency planners on information technol-
ogy acquisitions comply with the information technology
security requirements in the Federal Information Security
Management Act (44 U.S.C. 3544), OMB’s implementing
policies including Appendix III of OMB Circular A-130, and
guidance and standards from the Department of Commerce’s
National Institute of Standards and Technology.

(x) Encouraging agency planners to consider the use of a
project labor agreement (see subpart 22.5).

(y) Ensuring that contracting officers consult the Disaster
Response Registry via https://www.acquisition.gov as a part
of acquisition planning for debris removal, distribution of
supplies, reconstruction, and other disaster or emergency
relief activities inside the United States and outlying areas.
(See 26.205).

7.104 General procedures.
(a) Acquisition planning should begin as soon as the

agency need is identified, preferably well in advance of the
fiscal year in which contract award or order placement is nec-
essary. In developing the plan, the planner shall form a team
consisting of all those who will be responsible for significant
aspects of the acquisition, such as contracting, fiscal, legal,
and technical personnel. If contract performance is to be in a
designated operational area or supporting a diplomatic or con-
sular mission, the planner shall also consider inclusion of the
combatant commander or chief of mission, as appropriate.
The planner should review previous plans for similar acquisi-
tions and discuss them with the key personnel involved in
those acquisitions. At key dates specified in the plan or when-
ever significant changes occur, and no less often than annu-
ally, the planner shall review the plan and, if appropriate,
revise it.

(b) Requirements and logistics personnel should avoid
issuing requirements on an urgent basis or with unrealistic
delivery or performance schedules, since it generally restricts
competition and increases prices. Early in the planning pro-
cess, the planner should consult with requirements and logis-
tics personnel who determine type, quality, quantity, and
delivery requirements.

(c) The planner shall coordinate with and secure the con-
currence of the contracting officer in all acquisition planning.

FAC 2005–85 DECEMBER 4, 2015



SUBPART 22.19—ESTABLISHING A MINIMUM WAGE FOR CONTRACTORS 22.1903

22.19-1

Subpart 22.19—Establishing a Minimum 
Wage for Contractors

22.1900 Scope of subpart.
This subpart prescribes policies and procedures to imple-

ment Executive Order (E.O.) 13658, Establishing a Minimum
Wage for Contractors, dated February 12, 2014, and Depart-
ment of Labor (DOL) implementing regulations at 29 CFR
part 10.

22.1901 Definitions.
“Worker”, as used in this subpart (in accordance with 29

CFR 10.2)—
(1) Means any person engaged in performing work on,

or in connection with, a contract covered by Executive Order
13658, and

(i) Whose wages under such contract are governed
by the Fair Labor Standards Act (29 U.S.C. chapter 8), the
Service Contract Labor Standards statute (41 U.S.C. chapter
67), or the Wage Rate Requirements (Construction) statute
(40 U.S.C. chapter 31, subchapter IV),

(ii) Other than individuals employed in a bona fide
executive, administrative, or professional capacity, as those
terms are defined in 29 CFR part 541,

(iii) Regardless of the contractual relationship
alleged to exist between the individual and the employer.

(2) Includes workers performing on, or in connection
with, the contract whose wages are calculated pursuant to spe-
cial certificates issued under 29 U.S.C. 214(c). 

(3) Also includes any person working on, or in connec-
tion with, the contract and individually registered in a bona
fide apprenticeship or training program registered with the
Department of Labor’s Employment and Training Adminis-
tration, Office of Apprenticeship, or with a State Apprentice-
ship Agency recognized by the Office of Apprenticeship.

22.1902 Policy.
(a) Pursuant to Executive Order 13658, the minimum

hourly wage rate required to be paid to workers performing
on, or in connection with, contracts and subcontracts subject
to this subpart is at least $10.10 per hour beginning January
1, 2015, and beginning January 1, 2016, and annually there-
after, an amount determined by the Secretary of Labor. The
Administrator of the Wage and Hour Division (the Adminis-
trator) will notify the public of the new E.O. minimum wage
rate at least 90 days before it is to take effect. (See 22.1904.)

(b) Relationship with other wage rates. (1) Nothing in this
subpart shall excuse noncompliance with any applicable Fed-
eral or State prevailing wage law or any applicable law or
municipal ordinance establishing a minimum wage higher
than the E.O. minimum wage. However, wage increases under
such other laws or municipal ordinances are not subject to
price adjustment under this subpart.

(2) The E.O. minimum wage rate applies whenever it is
higher than any applicable collective bargaining agreement(s)
wage rate.

(c) Application to tipped workers. Policies and procedures
in DOL regulations at 29 CFR 10.24(b) and 10.28 address the
relationship between the E.O. minimum wage and wages of
workers engaged in an occupation in which they customarily
and regularly receive more than $30 a month in tips.

22.1903 Applicability.
(a) This subpart applies to contracts covered by the Service

Contract Labor Standards statute (41 U.S.C. chapter 67, for-
merly known as the Service Contract Act, subpart 22.10), or
the Wage Rate Requirements (Construction) statute (40
U.S.C. chapter 31, Subchapter IV, formerly known as the
Davis Bacon Act, subpart 22.4), that require performance in
whole or in part within the United States . When performance
is in part within and in part outside the United States, this sub-
part applies to the part of the contract that is performed within
the United States.

(b)(1) This subpart applies to workers as defined at
22.1901. As provided in that definition—

(i) Workers are covered regardless of the contractual
relationship alleged to exist between the contractor or subcon-
tractor and the worker;

(ii) Workers with disabilities whose wages are calcu-
lated pursuant to special certificates issued under 29 U.S.C.
214(c) are covered; and

(iii) Workers who are registered in a bona fide
apprenticeship program or training program registered with
the Department of Labor’s Employment and Training Admin-
istration, Office of Apprenticeship, or with a State Appren-
ticeship Agency recognized by the Office of Apprenticeship,
are covered.

(2) This subpart does not apply to—
(i) Fair Labor Standards Act (FLSA)-covered indi-

viduals performing in connection with contracts covered by
the E.O., i.e., those individuals who perform duties necessary
to the performance of the contract, but who are not directly
engaged in performing the specific work called for by the con-
tract, and who spend less than 20 percent of their hours
worked in a particular workweek performing in connection
with such contracts;

(ii) Individuals exempted from the minimum wage
requirements of the FLSA under 29 U.S.C. 213(a) and 214(a)
and (b), unless otherwise covered by the Service Contract
Labor Standards statute or the Wage Rate Requirements (Con-
struction) statute. These individuals include but are not lim-
ited to—

(A) Learners, apprentices, or messengers whose
wages are calculated pursuant to special certificates issued
under 29 U.S.C. 214(a);

(B) Students whose wages are calculated pursuant
to special certificates issued under 29 U.S.C. 214(b); and

(C) Those employed in a bona fide executive,
administrative, or professional capacity (29 U.S.C. 213(a)(1)
and 29 CFR part 541).

(c) Agency Labor Advisors, as defined at 22.001, are listed
at http://wdol.gov, and are available to provide guidance and
assistance with the application of this subpart.
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22.1904 Annual Executive Order Minimum Wage Rate.
(a) For the E.O. minimum wage rate that becomes effective

on January 1, 2016, and annually thereafter, the Administrator
will—

(1) Notify the public of the new E.O. minimum wage
rate at least 90 days before it becomes effective by publishing
a notice in the Federal Register;

(2) Publish and maintain on Wage Determinations
OnLine (WDOL), http://www.wdol.gov, or any successor site,
the E.O. minimum wage rate; and 

(3) Include a general notice on wage determinations
which are issued under the Service Contract Labor Standards
statute or the Wage Rate Requirements (Construction) statute.
The notice will provide information on the E.O. minimum
wage and how to obtain annual updates.

(b)(1) The contractor may request a price adjustment only
after the effective date of a new annual E.O. minimum wage
determination published pursuant to paragraph (a). Prices will
be adjusted only for increased labor costs (including subcon-
tractor labor costs) as a result of the annual E.O. minimum
wage, and for associated labor costs (including those for sub-
contractors. Associated labor costs shall include increases or
decreases that result from changes in social security and
unemployment taxes and workers’ compensation insurance,
but will not otherwise include any amount for general and
administrative costs, overhead, or profit.

(2) The wage rate price adjustment under this clause is
the lowest amount calculated by subtracting from the new
E.O. wage rate the following: the current E.O. minimum wage
rate; the current service or construction wage determination
rate under the contract (if the wage rate is applicable to that
worker); or the actual wage currently paid the worker. If the
amount is zero or below, there will be no increase paid for this
worker.

(3) The contracting officer shall not adjust the contract
price for any costs other than those identified in paragraph

(b)(1) of this section, and shall not provide duplicate price
adjustments with any price adjustment under clauses imple-
menting the Service Contract Labor Standards statute or the
Wage Rate Requirements (Construction) statute.

22.1905 Enforcement of Executive Order Minimum 
Wage Requirements.
(a) Authority.(1) Section 5 of the E.O. grants the authority

for investigating potential violations of, and obtaining com-
pliance with, the E.O. to the Secretary of Labor. The Secretary
of Labor, in promulgating the implementing regulations
required by Section 4 of the E.O., has assigned this authority
to the Administrator. Contracting agencies do not have
authority to conduct compliance investigations under 29 CFR
part 10 as implemented in this subpart. This does not limit the
contracting officer’s authority to otherwise enforce the terms
and conditions of the contract.

(2) Contracting officers shall withhold payment at the
direction of the Administrator.

(3) The contracting officer shall withhold payment,
without a request from the Administrator, if the contractor
fails to comply with the requirements in paragraph (e)(2) of
52.222-55, Minimum Wages Under Executive Order 13658 to
furnish payroll records, until such time as the noncompliance
is corrected.

(b) Complaints. (1) Complaints may be filed with the con-
tracting officer or the Administrator by any person, entity, or
organization that believes a violation of this subpart has
occurred.

(2) The identity of any individual who makes a written
or oral statement as a complaint or in the course of an inves-
tigation, as well as portions of the statement which would
reveal the individual’s identity, shall not be disclosed in any
manner to anyone other than Federal officials without the
prior consent of the individual, unless otherwise authorized by
law.

(3) Upon receipt of a complaint, or if notified that the
Administrator has received a complaint, the contracting offi-
cer shall report the following information, within 14 days, if
available without conducting an investigation, to the Depart-
ment of Labor, Wage and Hour Division, Office of Govern-
ment Contracts, 200 Constitution Avenue N.W., Room S3006,
Washington, D.C. 20210.

(i) The complaint or description of the alleged viola-
tion;

(ii) Available statements by the worker, contractor,
or any other person regarding the alleged violation;

(iii) Evidence that clause 52.222-55, Minimum
Wages Under Executive Order 13658, was included in the
contract;

(iv) Information concerning known settlement nego-
tiations between the parties, if applicable; and

(v) Any other relevant facts known to the contracting
officer or other information requested by the Wage and Hour
Division.

(i) Example 1 - New E.O. wage rate is $11.10.
Previous E.O. wage rate is 
$10.70. Analysis: The calculation is 

$11.10 - $10.80 = $.30. The 

price adjustment for this 

worker is $.30.

The current service or con-
struction wage determination 
rate applicable to this worker 
under the contract is $10.75.
The actual wage currently 
paid to the worker is $10.80.

(ii) Example 2 - New E.O. wage rate is $10.50.
Previous E.O. wage rate is 
$10.10. Analysis: The calculation is 

$10.50 - $10.80 = -$.30. There 

is no price adjustment for this 

worker.

The current service or con-
struction wage determination 
rate applicable to this worker 
under the contract is $10.75.
The actual wage currently 
paid to the worker is $10.80.
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(B) Affected contract number and delivery order
number, if applicable;

(C) Affected contract line item or subline item, if
applicable; and

(D) Contractor point of contact.
(ii) Provide a copy of the remittance and supporting

documentation to the Contracting Officer.
(6)(i) All amounts that become payable by the Contrac-

tor to the Government under this contract shall bear simple
interest from the date due until paid unless paid within 30 days
of becoming due.  The interest rate shall be the interest rate
established by the Secretary of the Treasury, as provided in 41
U.S.C. 7109, which is applicable to the period in which the
amount becomes due, and then at the rate applicable for each six
month period as established by the Secretary until the amount
is paid.

(ii) The Government may issue a demand for payment
to the Contractor upon finding a debt is due under the contract.

(iii)  Final Decisions. The Contracting Officer will
issue a final decision as required by 33.211 if—

(A)  The Contracting Officer and the Contractor are
unable to reach agreement on the existence or amount of a debt
in a timely manner;

(B)  The Contractor fails to liquidate a debt previ-
ously demanded by the Contracting Officer within the timeline
specified in the demand for payment unless the amounts were
not repaid because the Contractor has requested an installment
payment agreement; or

(C)  The Contractor requests a deferment of collec-
tion on a debt previously demanded by the Contracting Officer
(see FAR 32.607-2).

(iv) If a demand for payment was previously issued
for the debt, the demand for payment included in the final deci-
sion shall identify the same due date as the original demand for
payment. 

(v) Amounts shall be due at the earliest of the follow-
ing dates:

(A) The date fixed under this contract.
(B) The date of the first written demand for pay-

ment, including any demand for payment resulting from a
default termination.

(vi) The interest charge shall be computed for the
actual number of calendar days involved beginning on the due
date and ending on—

(A)  The date on which the designated office
receives payment from the Contractor;

(B)  The date of issuance of a Government check
to the Contractor from which an amount otherwise payable has
been withheld as a credit against the contract debt; or

(C)  The date on which an amount withheld and
applied to the contract debt would otherwise have become pay-
able to the Contractor.

(vii) The interest charge made under this clause may
be reduced under the procedures prescribed in 32.608-2 of the

Federal Acquisition Regulation in effect on the date of this con-
tract.

(viii) Upon receipt and approval of the invoice desig-
nated by the Contractor as the “completion invoice” and sup-
porting documentation, and upon compliance by the Contractor
with all terms of this contract, any outstanding balances will be
paid within 30 days unless the parties agree otherwise. The
completion invoice, and supporting documentation, shall be
submitted by the Contractor as promptly as practicable follow-
ing completion of the work under this contract, but in no event
later than 1 year (or such longer period as the Contracting Offi-
cer may approve in writing) from the date of completion.

(7) Release of claims. The Contractor, and each assignee
under an assignment entered into under this contract and in
effect at the time of final payment under this contract, shall exe-
cute and deliver, at the time of and as a condition precedent to
final payment under this contract, a release discharging the
Government, its officers, agents, and employees of and from all
liabilities, obligations, and claims arising out of or under this
contract, subject only to the following exceptions.

(i) Specified claims in stated amounts, or in estimated
amounts if the amounts are not susceptible to exact statement by
the Contractor.

(ii) Claims, together with reasonable incidental
expenses, based upon the liabilities of the Contractor to third
parties arising out of performing this contract, that are not
known to the Contractor on the date of the execution of the
release, and of which the Contractor gives notice in writing to
the Contracting Officer not more than 6 years after the date of
the release or the date of any notice to the Contractor that the
Government is prepared to make final payment, whichever is
earlier.

(iii) Claims for reimbursement of costs (other than
expenses of the Contractor by reason of its indemnification of
the Government against patent liability), including reasonable
incidental expenses, incurred by the Contractor under the terms
of this contract relating to patents.

(8) Prompt payment. The Government will make pay-
ment in accordance with the Prompt Payment Act (31 U.S.C.
3903) and prompt payment regulations at 5 CFR part 1315.

(9) Electronic Funds Transfer (EFT). If the Government
makes payment by EFT, see 52.212-5(b) for the appropriate
EFT clause.

(10) Discount. In connection with any discount offered
for early payment, time shall be computed from the date of the
invoice. For the purpose of computing the discount earned, pay-
ment shall be considered to have been made on the date that
appears on the payment check or the specified payment date if
an electronic funds transfer payment is made.

(l) Termination for the Government’s convenience. The
Government reserves the right to terminate this contract, or any
part hereof, for its sole convenience. In the event of such termi-
nation, the Contractor shall immediately stop all work hereun-
der and shall immediately cause any and all of its suppliers and
subcontractors to cease work. Subject to the terms of this con-
tract, the Contractor shall be paid an amount for direct labor
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hours (as defined in the Schedule of the contract) determined by
multiplying the number of direct labor hours expended before
the effective date of termination by the hourly rate(s) in the con-
tract, less any hourly rate payments already made to the Con-
tractor plus reasonable charges the Contractor can demonstrate
to the satisfaction of the Government using its standard record
keeping system that have resulted from the termination. The
Contractor shall not be required to comply with the cost
accounting standards or contract cost principles for this pur-
pose. This paragraph does not give the Government any right to
audit the Contractor’s records. The Contractor shall not be paid
for any work performed or costs incurred that reasonably could
have been avoided.

(m) Termination for cause. The Government may termi-
nate this contract, or any part hereof, for cause in the event of
any default by the Contractor, or if the Contractor fails to com-
ply with any contract terms and conditions, or fails to provide
the Government, upon request, with adequate assurances of
future performance. In the event of termination for cause, the
Government shall not be liable to the Contractor for any amount
for supplies or services not accepted, and the Contractor shall
be liable to the Government for any and all rights and remedies
provided by law. If it is determined that the Government
improperly terminated this contract for default, such termina-
tion shall be deemed a termination for convenience.

52.212-5 Contract Terms and Conditions Required to 
Implement Statutes or Executive Orders—
Commercial Items.
As prescribed in 12.301(b)(4), insert the following clause:

CONTRACT TERMS AND CONDITIONS REQUIRED TO 
IMPLEMENT STATUTES OR EXECUTIVE ORDERS—

COMMERCIAL ITEMS (DEC 2015)

(a) The Contractor shall comply with the following Federal
Acquisition Regulation (FAR) clauses, which are incorpo-
rated in this contract by reference, to implement provisions of
law or Executive orders applicable to acquisitions of commer-
cial items:

(1) 52.209-10, Prohibition on Contracting with Inverted
Domestic Corporations (NOV 2015)

(2) 52.233-3, Protest After Award (AUG 1996)
(31 U.S.C. 3553).

(3) 52.233-4, Applicable Law for Breach of Contract
Claim (OCT 2004)(Public Laws 108-77 and 108-78 (19
U.S.C. 3805 note)).

(b) The Contractor shall comply with the FAR clauses in
this paragraph (b) that the Contracting Officer has indicated as
being incorporated in this contract by reference to implement
provisions of law or Executive orders applicable to acquisi-
tions of commercial items:

[Contracting Officer check as appropriate.]

__ (1) 52.203-6, Restrictions on Subcontractor Sales to
the Government (SEPT 2006), with Alternate I (OCT 1995)
(41 U.S.C. 4704 and 10 U.S.C. 2402).

__ (2) 52.203-13, Contractor Code of Business Ethics
and Conduct (OCT 2015) (41 U.S.C. 3509)).

__ (3) 52.203-15, Whistleblower Protections under the
American Recovery and Reinvestment Act of 2009
(JUNE 2010) (Section 1553 of Pub. L. 111-5).  (Applies to
contracts funded by the American Recovery and
Reinvestment Act of 2009.)

__ (4) 52.204-10, Reporting Executive Compensation
and First-Tier Subcontract Awards (OCT 2015) (Pub. L. 109-
282) (31 U.S.C. 6101 note).

__ (5) [Reserved].
__ (6) 52.204-14, Service Contract Reporting

Requirements (JAN 2014) (PUB. L. 111-117, section 743 OF
DIV. C). 

__ (7) 52.204-15, Service Contract Reporting
Requirements for Indefinite-Delivery Contracts (JAN 2014)
(PUB. L. 111-117, section 743 OF DIV. C).

__ (8) 52.209-6, Protecting the Government’s Interest
When Subcontracting with Contractors Debarred, Suspended,
or Proposed for Debarment. (OCT 2015) (31 U.S.C. 6101
note).

__ (9) 52.209-9, Updates of Publicly Available
Information Regarding Responsibility Matters (JUL 2013) (41
U.S.C. 2313).

__ (10) [Reserved].
__ (11)(i)52.219-3, Notice of HUBZone Set-Aside or

Sole-Source Award (NOV 2011) (15 U.S.C. 657a).
__ (ii) Alternate I (NOV 2011) of 52.219-3.

__ (12)(i)52.219-4, Notice of Price Evaluation Prefer-
ence for HUBZone Small Business Concerns (OCT 2014) (if
the offeror elects to waive the preference, it shall so indicate
in its offer) (15 U.S.C. 657a).

__ (ii) Alternate I (JAN 2011) of 52.219-4.
__ (13) [Reserved]

__ (14)(i) 52.219-6, Notice of Total Small Business
Set-Aside (NOV 2011) (15 U.S.C. 644).

__ (ii) Alternate I (NOV 2011).
__ (iii) Alternate II (NOV 2011).

__ (15)(i) 52.219-7, Notice of Partial Small Business
Set-Aside (JUNE 2003) (15 U.S.C. 644).

__ (ii) Alternate I (OCT 1995) of 52.219-7.
__ (iii) Alternate II (MAR 2004) of 52.219-7.

__ (16) 52.219-8, Utilization of Small Business
Concerns (OCT 2014) (15 U.S.C. 637(d)(2) and (3)).

__ (17)(i) 52.219-9, Small Business Subcontracting
Plan (OCT 2015) (15 U.S.C. 637(d)(4)).

__ (ii) Alternate I (OCT 2001) of 52.219-9.
__ (iii) Alternate II (OCT 2001) of 52.219-9.
__ (iv) Alternate III (OCT 2015) of 52.219-9.

__ (18) 52.219-13, Notice of Set-Aside of Orders
(NOV 2011) (15 U.S.C. 644(r)).

__ (19) 52.219-14, Limitations on Subcontracting
(NOV 2011) (15 U.S.C. 637(a)(14)).

__ (20) 52.219-16, Liquidated Damages—Subcon-
tracting Plan (JAN 1999) (15 U.S.C. 637(d)(4)(F)(i)).
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__ (21) 52.219-27, Notice of Service-Disabled Veteran-
Owned Small Business Set-Aside (NOV 2011) (15 U.S.C. 657
f).

__ (22) 52.219-28, Post Award Small Business
Program Rerepresentation (JUL 2013) (15 U.S.C. 632(a)(2)).

__ (23) 52.219-29, Notice of Set-Aside for Economi-
cally Disadvantaged Women-Owned Small Business
(EDWOSB) Concerns (JUL 2013) (15 U.S.C. 637(m)). 

__ (24) 52.219-30, Notice of Set-Aside for Women-
Owned Small Business (WOSB) Concerns Eligible Under the
WOSB Program (JUL 2013) (15 U.S.C. 637(m)).

__ (25) 52.222-3, Convict Labor (JUNE 2003)
(E.O. 11755).

__ (26) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (JAN 2014) (E.O. 13126).

__ (27) 52.222-21, Prohibition of Segregated Facilities
(APR 2015).

__ (28) 52.222-26, Equal Opportunity (APR 2015)
(E.O. 11246).

__ (29) 52.222-35, Equal Opportunity for Veterans
(OCT 2015)(38 U.S.C. 4212).

__ (30) 52.222-36, Equal Opportunity for Workers with
Disabilities (JUL 2014) (29 U.S.C. 793).

__ (31) 52.222-37, Employment Reports on Veterans
(OCT 2015) (38 U.S.C. 4212).

__ (32) 52.222-40, Notification of Employee Rights
Under the National Labor Relations Act (DEC 2010) (E.O.
13496).

__ (33)(i) 52.222-50, Combating Trafficking in Per-
sons (MAR 2015) (22 U.S.C. chapter 78 and E.O. 13627).

__ (ii) Alternate I (MAR 2015) of 52.222-50 (22
U.S.C. chapter 78 and E.O. 13627).

__ (34) 52.222-54, Employment Eligibility Verification
(OCT 2015). (Executive Order 12989).  (Not applicable to the
acquisition of commercially available off-the-shelf items or
certain other types of commercial items as prescribed in
22.1803.)

__ (35)(i) 52.223-9, Estimate of Percentage of Recov-
ered Material Content for EPA–Designated Items
(MAY 2008) (42 U.S.C. 6962(c)(3)(A)(ii)). (Not applicable
to the acquisition of commercially available off-the-shelf
items.)

__ (ii) Alternate I (MAY 2008) of 52.223-9
(42 U.S.C. 6962(i)(2)(C)). (Not applicable to the acquisition
of commercially available off-the-shelf items.)

__ (36)(i)52.223-13, Acquisition of EPEAT®-Regis-
tered Imaging Equipment (JUN 2014) (E.O.s 13423 and
13514).

__ (ii) Alternate I (OCT 2015) of 52.223-13.
__ (37)(i)52.223-14, Acquisition of EPEAT®-Regis-

tered Televisions (JUN 2014) (E.O.s 13423 and 13514).
__ (ii) Alternate I (JUN 2014) of 52.223-14.

__ (38) 52.223-15, Energy Efficiency in Energy-
Consuming Products (DEC 2007) (42 U.S.C. 8259b).

__ (39)(i) 52.223-16, Acquisition of EPEAT®-
Registered Personal Computer Products (OCT 2015) (E.O.s
13423 and 13514).

__ (ii) Alternate I (JUN 2014) of 52.223-16.

__ (40) 52.223-18, Encouraging Contractor Policies to
Ban Text Messaging While Driving (AUG 2011) (E.O.
13513).

__ (41) 52.225-1, Buy American—Supplies
(MAY 2014) (41 U.S.C. chapter 83).

__ (42)(i) 52.225-3, Buy American—Free Trade
Agreements—Israeli Trade Act (MAY 2014) (41 U.S.C.
chapter 83, 19 U.S.C. 3301 note, 19 U.S.C. 2112 note, 19
U.S.C. 3805 note, 19 U.S.C. 4001 note, Pub. L. 103-182,
108-77, 108-78, 108-286, 108-302, 109-53, 109-169, 109-
283, 110-138, 112-41, 112-42, and 112-43.

__ (ii) Alternate I (MAY 2014) of 52.225-3.
__ (iii) Alternate II (MAY 2014) of 52.225-3.
__ (iv) Alternate III (MAY 2014) of 52.225-3.

__ (43) 52.225-5, Trade Agreements (NOV 2013)
(19 U.S.C. 2501, et seq., 19 U.S.C. 3301 note).

__ (44) 52.225-13, Restrictions on Certain Foreign
Purchases (JUNE 2008) (E.O.’s, proclamations, and statutes
administered by the Office of Foreign Assets Control of the
Department of the Treasury).

__ (45) 52.225-26, Contractors Performing Private
Security Functions Outside the United States (JUL 2013) (Sec-
tion 862, as amended, of the National Defense Authorization
Act for Fiscal Year 2008; 10 U.S.C. 2302 Note).

__ (46) 52.226-4, Notice of Disaster or Emergency Area
Set-Aside (NOV 2007) (42 U.S.C. 5150).

__ (47) 52.226-5, Restrictions on Subcontracting
Outside Disaster or Emergency Area (NOV 2007) (42 U.S.C.
5150).

__ (48) 52.232-29, Terms for Financing of Purchases of
Commercial Items (FEB 2002) (41 U.S.C. 4505,
10 U.S.C. 2307(f)).

__ (49) 52.232-30, Installment Payments for
Commercial Items (OCT 1995) (41 U.S.C. 4505,
10 U.S.C. 2307(f)).

__ (50) 52.232-33, Payment by Electronic Funds
Transfer—System for Award Management (JUL 2013)
(31 U.S.C. 3332).

__ (51) 52.232-34, Payment by Electronic Funds
Transfer—Other than System for Award Management
(JUL 2013) (31 U.S.C. 3332).

__ (52) 52.232-36, Payment by Third Party
(MAY 2014) (31 U.S.C. 3332).

__ (53) 52.239-1, Privacy or Security Safeguards
(AUG 1996) (5 U.S.C. 552a).

__ (54)(i) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB 2006)
(46 U.S.C. Appx. 1241(b) and 10 U.S.C. 2631).

__ (ii) Alternate I (Apr 2003) of 52.247-64.
(c) The Contractor shall comply with the FAR clauses in

this paragraph (c), applicable to commercial services, that the
Contracting Officer has indicated as being incorporated in this
contract by reference to implement provisions of law or Exec-
utive orders applicable to acquisitions of commercial items:
[Contracting Officer check as appropriate.]

__ (1) 52.222-17, Nondisplacement of Qualified Work-
ers (MAY 2014)(E.O. 13495).
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__ (2) 52.222-41, Service Contract Labor Standards
(May 2014) (41 U.S.C. chapter 67).

__ (3) 52.222-42, Statement of Equivalent Rates for
Federal Hires (MAY 2014) (29 U.S.C. 206 and
41 U.S.C. chapter 67).

__ (4) 52.222-43, Fair Labor Standards Act and Service
Contract Labor Standards-Price Adjustment (Multiple Year
and Option Contracts) (MAY 2014) (29 U.S.C. 206 and
41 U.S.C. chapter 67).

__ (5) 52.222-44, Fair Labor Standards Act and Service
Contract Labor Standards—Price Adjustment (MAY 2014)
(29 U.S.C. 206 and 41 U.S.C. chapter 67).

__ (6) 52.222-51, Exemption from Application of the
Service Contract Labor Standards to Contracts for
Maintenance, Calibration, or Repair of Certain Equipment—
Requirements (MAY 2014) (41 U.S.C. chapter 67). 

__ (7) 52.222-53, Exemption from Application of the
Service Contract Labor Standards to Contracts for Certain
Services—Requirements (MAY 2014) (41 U.S.C. chapter
67). 

__ (8) 52.222-55, Minimum Wages Under Executive
Order 13658 (DEC 2015) (E.O. 13658).

__ (9) 52.226-6, Promoting Excess Food Donation to
Nonprofit Organizations (MAY 2014) (42 U.S.C. 1792).

__ (10) 52.237-11, Accepting and Dispensing of $1
Coin (SEPT 2008) (31 U.S.C. 5112(p)(1)).

(d) Comptroller General Examination of Record. The
Contractor shall comply with the provisions of this
paragraph (d) if this contract was awarded using other than
sealed bid, is in excess of the simplified acquisition threshold,
and does not contain the clause at 52.215-2, Audit and
Records—Negotiation.

(1) The Comptroller General of the United States, or an
authorized representative of the Comptroller General, shall
have access to and right to examine any of the Contractor’s
directly pertinent records involving transactions related to this
contract.

(2) The Contractor shall make available at its offices at
all reasonable times the records, materials, and other evidence
for examination, audit, or reproduction, until 3 years after
final payment under this contract or for any shorter period
specified in FAR Subpart 4.7, Contractor Records Retention,
of the other clauses of this contract. If this contract is
completely or partially terminated, the records relating to the
work terminated shall be made available for 3 years after any
resulting final termination settlement. Records relating to
appeals under the disputes clause or to litigation or the
settlement of claims arising under or relating to this contract
shall be made available until such appeals, litigation, or claims
are finally resolved.

(3) As used in this clause, records include books, docu-
ments, accounting procedures and practices, and other data,
regardless of type and regardless of form. This does not
require the Contractor to create or maintain any record that the
Contractor does not maintain in the ordinary course of busi-
ness or pursuant to a provision of law.

(e)(1) Notwithstanding the requirements of the clauses in
paragraphs (a), (b), (c), and (d) of this clause, the Contractor

is not required to flow down any FAR clause, other than those
in this paragraph (e)(1) in a subcontract for commercial items.
Unless otherwise indicated below, the extent of the flow down
shall be as required by the clause—

(i) 52.203-13, Contractor Code of Business Ethics
and Conduct (OCT 2015) (41 U.S.C. 3509).

(ii) 52.219-8, Utilization of Small Business Con-
cerns (OCT 2014) (15 U.S.C. 637(d)(2) and (3)), in all sub-
contracts that offer further subcontracting opportunities. If the
subcontract (except subcontracts to small business concerns)
exceeds $700,000 ($1.5 million for construction of any public
facility), the subcontractor must include 52.219-8 in lower tier
subcontracts that offer subcontracting opportunities.

(iii) 52.222-17, Nondisplacement of Qualified
Workers (MAY 2014) (E.O. 13495). Flow down required in
accordance with paragraph (l) of FAR clause 52.222-17.

(iv) 52.222-21, Prohibition of Segregated Facilities
(APR 2015)

(v) 52.222-26, Equal Opportunity (APR 2015)
(E.O. 11246).

(vi) 52.222-35, Equal Opportunity for Veterans
(OCT 2015) (38 U.S.C. 4212).

(vii) 52.222-36, Equal Opportunity for Workers with
Disabilities (JUL 2014) (29 U.S.C. 793).

(viii) 52.222-37, Employment Reports on Veterans
(OCT 2015) (38 U.S.C. 4212)

(ix) 52.222-40, Notification of Employee Rights
Under the National Labor Relations Act (DEC 2010) (E.O.
13496). Flow down required in accordance with paragraph (f)
of FAR clause 52.222-40.

(x) 52.222-41, Service Contract Labor Standards
(MAY 2014) (41 U.S.C. chapter 67).

(xi) __(A) 52.222-50, Combating Trafficking in Per-
sons (MAR 2015) (22 U.S.C. chapter 78 and E.O 13627). 

__(B) Alternate I (MAR 2015) of 52.222-50
(22 U.S.C. chapter 78 and E.O 13627).

(xii) 52.222-51, Exemption from Application of the
Service Contract Labor Standards to Contracts for Mainte-
nance, Calibration, or Repair of Certain Equipment-Require-
ments (MAY 2014) (41 U.S.C. chapter 67).

(xiii) 52.222-53, Exemption from Application of the
Service Contract Labor Standards to Contracts for Certain
Services-Requirements (MAY 2014) (41 U.S.C. chapter 67).

(xiv) 52.222-54, Employment Eligibility Verifica-
tion (OCT 2015) (E.O. 12989).

(xv) 52.222-55, Minimum Wages Under Executive
Order 13658 (DEC 2015) (E.O. 13658).

(xvi) 52.225-26, Contractors Performing Private
Security Functions Outside the United States (JUL 2013) (Sec-
tion 862, as amended, of the National Defense Authorization
Act for Fiscal Year 2008; 10 U.S.C. 2302 Note).

(xvii) 52.226-6, Promoting Excess Food Donation to
Nonprofit Organizations (MAY 2014) (42 U.S.C. 1792). Flow
down required in accordance with paragraph (e) of FAR
clause 52.226-6.

(xviii) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB 2006) (46 U.S.C.
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Appx. 1241(b) and 10 U.S.C. 2631). Flow down required in
accordance with paragraph (d) of FAR clause 52.247-64.

(2) While not required, the contractor may include in its
subcontracts for commercial items a minimal number of addi-
tional clauses necessary to satisfy its contractual obligations.

(End of clause)

Alternate I (Feb 2000). As prescribed in 12.301(b)(4)(i),
delete paragraph (d) from the basic clause, redesignate
paragraph (e) as paragraph (d), and revise the reference to
“paragraphs (a), (b), (c), or (d) of this clause” in the redesig-
nated paragraph (d) to read “paragraphs (a), (b), and (c) of this
clause.”

Alternate II (Oct 2015). As prescribed in 12.301(b)(4)(ii),
substitute the following paragraphs (d)(1) and (e)(1) for para-
graphs (d)(1) and (e)(1) of the basic clause as follows:

(d)(1) The Comptroller General of the United States, an
appropriate Inspector General appointed under section 3 or 8G
of the Inspector General Act of 1978 (5 U.S.C. App.), or an
authorized representative of either of the foregoing officials
shall have access to and right to—

(i) Examine any of the Contractor’s or any subcon-
tractors’ records that pertain to, and involve transactions relat-
ing to, this contract; and 

(ii) Interview any officer or employee regarding such
transactions.

(e)(1) Notwithstanding the requirements of the clauses
in paragraphs (a), (b), and (c), of this clause, the Contractor is
not required to flow down any FAR clause in a subcontract for
commercial items, other than—

(i) Paragraph (d) of this clause. This paragraph flows
down to all subcontracts, except the authority of the Inspector
General under paragraph (d)(1)(ii) does not flow down; and 

(ii) Those clauses listed in this paragraph (e)(1).
Unless otherwise indicated below, the extent of the flow down
shall be as required by the clause—

(A) 52.203-13, Contractor Code of Business Ethics
and Conduct (Oct 2015) (41 U.S.C. 3509).

(B) 52.203-15, Whistleblower Protections Under
the American Recovery and Reinvestment Act of 2009
(Jun 2010) (Section 1553 of Pub. L. 111-5).

(C) 52.219-8, Utilization of Small Business Con-
cerns (Oct 2014) (15 U.S.C. 637(d)(2) and (3)), in all subcon-
tracts that offer further subcontracting opportunities.  If the
subcontract (except subcontracts to small business concerns)
exceeds $700,000 ($1.5 million for construction of any public
facility), the subcontractor must include 52.219-8 in lower tier
subcontracts that offer subcontracting opportunities.

(D) 52.222-21, Prohibition of Segregated Facilities
(Apr 2015).

(E) 52.222-26, Equal Opportunity (Apr 2015)
(E.O. 11246).

(F) 52.222-35, Equal Opportunity for Veterans
(Oct 2015) (38 U.S.C. 4212).

(G) 52.222-36, Equal Opportunity for Workers
with Disabilities (Jul 2014) (29 U.S.C. 793).

(H) 52.222-40, Notification of Employee Rights
Under the National Labor Relations Act (Dec 2010) (E.O.
13496). Flow down required in accordance with paragraph (f)
of FAR clause 52.222-40.

(I) 52.222-41, Service Contract Labor Standards
(May 2014) (41 U.S.C. chapter 67).

(J) ___(1) 52.222-50, Combating Trafficking in
Persons (Mar 2015) (22 U.S.C. chapter 78 and E.O 13627).

___(2) Alternate I (Mar 2015) of 52.222-50
(22 U.S.C. chapter 78 and E.O 13627).

(K) 52.222-51, Exemption from Application of the
Service Contract Labor Standards to Contracts for Mainte-
nance, Calibration, or Repair of Certain Equipment—Require-
ments (May 2014) (41 U.S.C. chapter 67).

(L) 52.222-53, Exemption from Application of the
Service Contract Labor Standards to Contracts for Certain Ser-
vices—Requirements (May 2014) (41 U.S.C. chapter 67).

(M) 52.222-54, Employment Eligibility Verifica-
tion (Oct 2015) (Executive Order 12989).

(N) 52.222-55, Minimum Wages Under Executive
Order 13658 (Dec 2015) (E.O. 13658).

(O) 52.226-6, Promoting Excess Food Donation to
Nonprofit Organizations. (May 2014) (42 U.S.C. 1792).  Flow
down required in accordance with paragraph (e) of FAR clause
52.226-6.

(P) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (Feb 2006) (46 U.S.C. Appx.
1241(b) and 10 U.S.C. 2631). Flow down required in accor-
dance with paragraph (d) of FAR clause 52.247-64.

52.213-1 Fast Payment Procedure.
As prescribed in 13.404, insert the following clause:

FAST PAYMENT PROCEDURE (MAY 2006)

(a) General. The Government will pay invoices based on
the Contractor’s delivery to a post office or common carrier
(or, if shipped by other means, to the point of first receipt by
the Government).

(b) Responsibility for supplies.(1) Title to the supplies
passes to the Government upon delivery to—

(i) A post office or common carrier for shipment to
the specific destination; or

(ii) The point of first receipt by the Government, if
shipment is by means other than Postal Service or common
carrier.

(2) Notwithstanding any other provision of the contract,
order, or blanket purchase agreement, the Contractor shall—

(i) Assume all responsibility and risk of loss for sup-
plies not received at destination, damaged in transit, or not
conforming to purchase requirements; and
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(ii) Replace, repair, or correct those supplies
promptly at the Contractor’s expense, if instructed to do so by
the Contracting Officer within 180 days from the date title to
the supplies vests in the Government.

(c) Preparation of invoice.(1) Upon delivery to a post
office or common carrier (or, if shipped by other means, the
point of first receipt by the Government), the Contractor
shall—

(i) Prepare an invoice as provided in this contract,
order, or blanket purchase agreement; and

(ii) Display prominently on the invoice “FAST
PAY.” Invoices not prominently marked “FAST PAY” via
manual or electronic means may be accepted by the payment
office for fast payment. If the payment office declines to make
fast payment, the Contractor shall be paid in accordance with
procedures applicable to invoices to which the Fast Payment
clause does not apply.

(2) If the purchase price excludes the cost of transpor-
tation, the Contractor shall enter the prepaid shipping cost on
the invoice as a separate item. The Contractor shall not
include the cost of parcel post insurance. If transportation
charges are stated separately on the invoice, the Contractor
shall retain related paid freight bills or other transportation
billings paid separately for a period of 3 years and shall fur-
nish the bills to the Government upon request.

(3) If this contract, order, or blanket purchase agreement
requires the preparation of a receiving report, the Contractor
shall either—

(i) Submit the receiving report on the prescribed
form with the invoice; or

(ii) Include the following information on the invoice:
(A) Shipment number.
(B) Mode of shipment.
(C) At line item level—

(1) National stock number and/or manufac-
turer’s part number;

(2) Unit of measure;
(3) Ship-To Point;
(4) Mark-For Point, if in the contract; and
(5) FEDSTRIP/MILSTRIP document num-

ber, if in the contract.
(4) If this contract, order, or blanket purchase agreement

does not require preparation of a receiving report on a pre-
scribed form, the Contractor shall include on the invoice the
following information at the line item level, in addition to that
required in paragraph (c)(1) of this clause:

(i) Ship-To Point.
(ii) Mark-For Point.
(iii) FEDSTRIP/MILSTRIP document number, if in

the contract.
(5) Where a receiving report is not required, the Con-

tractor shall include a copy of the invoice in each shipment.
(d) Certification of invoice. The Contractor certifies by

submitting an invoice to the Government that the supplies
being billed to the Government have been shipped or deliv-

ered in accordance with shipping instructions issued by the
ordering officer, in the quantities shown on the invoice, and
that the supplies are in the quantity and of the quality desig-
nated by the contract, order, or blanket purchase agreement.

(e) FAST PAY container identification. The
Contractor shall mark all outer shipping containers “FAST
PAY” When outer shipping containers are not marked “FAST
PAY,” the payment office may make fast payment. If the pay-
ment office declines to make fast payment, the Contractor
shall be paid in accordance with procedures applicable to
invoices to which the Fast Payment clause does not apply.

(End of clause)

52.213-2 Invoices.
As prescribed in 13.302-5(b), insert the following clause:

INVOICES (APR 1984)

The Contractor’s invoices must be submitted before pay-
ment can be made. The Contractor will be paid on the basis
of the invoice, which must state—

(a) The starting and ending dates of the subscription deliv-
ery; and

(b) Either that orders have been placed in effect for the
addressees required, or that the orders will be placed in effect
upon receipt of payment.

(End of clause)

52.213-3 Notice to Supplier.
As prescribed in 13.302-5(c), insert the following clause:

NOTICE TO SUPPLIER (APR 1984)

This is a firm order ONLY if your price does not exceed the
maximum line item or total price in the Schedule. Submit
invoices to the Contracting Officer. If you cannot perform in
exact accordance with this order, WITHHOLD PERFORMANCE,
and notify the Contracting Officer immediately, giving your
quotation.

(End of clause)

52.213-4 Terms and Conditions—Simplified Acquisitions 
(Other Than Commercial Items).
As prescribed in 13.302-5(d), insert the following clause:

TERMS AND CONDITIONS—SIMPLIFIED ACQUISITIONS 
(OTHER THAN COMMERCIAL ITEMS) (DEC 2015)

(a) The Contractor shall comply with the following Federal
Acquisition Regulation (FAR) clauses that are incorporated
by reference:

(1) The clauses listed below implement provisions of
law or Executive order:

(i) 52.222-3, Convict Labor (JUN 2003)
(E.O. 11755).
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(ii) 52.222-21, Prohibition of Segregated Facilities
(APR 2015).

(iii) 52.222-26, Equal Opportunity (APR 2015)
(E.O. 11246).

(iv) 52.225-13, Restrictions on Certain Foreign Pur-
chases (JUN 2008) (E.O.s, proclamations, and statutes admin-
istered by the Office of Foreign Assets Control of the
Department of the Treasury).

(v) 52.233-3, Protest After Award (AUG 1996)
(31 U.S.C. 3553).

(vi) 52.233-4, Applicable Law for Breach of Con-
tract Claim (OCT 2004) (Pub. L. 108-77, 108-78 (19 U.S.C.
3805 note)).

(2) Listed below are additional clauses that apply:
(i) 52.232-1, Payments (APR 1984).
(ii) 52.232-8, Discounts for Prompt Payment

(FEB 2002).
(iii) 52.232-11, Extras (APR 1984).
(iv) 52.232-25, Prompt Payment (JUL 2013).
(v) 52.232-39, Unenforceability of Unauthorized

Obligations (JUN 2013).
(vi) 52.232-40, Providing Accelerated Payments to

Small Business Subcontractors (DEC 2013)
(vii) 52.233-1, Disputes (MAY 2014).
(viii) 52.244-6, Subcontracts for Commercial Items

(DEC 2015).
(ix) 52.253-1, Computer Generated Forms

(JAN 1991).
(b) The Contractor shall comply with the following FAR

clauses, incorporated by reference, unless the circumstances
do not apply:

(1) The clauses listed below implement provisions of
law or Executive order:

(i) 52.204-10, Reporting Executive Compensation
and First-Tier Subcontract Awards (OCT 2015) (Pub. L. 109-
282) (31 U.S.C. 6101 note) (Applies to contracts valued at
$30,000 or more).

(ii) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (JAN 2014) (E.O. 13126) (Applies
to contracts for supplies exceeding the micro-purchase thresh-
old.) 

(iii) 52.222-20, Contracts for Materials, Supplies,
Articles, and Equipment Exceeding $15,000 (MAY 2014)
(41 U.S.C. chapter 65) (Applies to supply contracts over
$15,000 in the United States, Puerto Rico, or the U.S. Virgin
Islands).

(iv) 52.222-35, Equal Opportunity for Veterans
(OCT 2015) (38 U.S.C. 4212) (applies to contracts of
$150,000 or more).

(v) 52.222-36, Equal Employment for Workers with
Disabilities (Jul 2014) (29 U.S.C. 793) (Applies to contracts
over $15,000, unless the work is to be performed outside the
United States by employees recruited outside the United

States.)  (For purposes of this clause, “United States” includes
the 50 States, the District of Columbia, Puerto Rico, the
Northern Mariana Islands, American Samoa, Guam, the U.S.
Virgin Islands, and Wake Island.)

(vi) 52.222-37, Employment Reports on Veterans
(OCT 2015) (38 U.S.C. 4212) (applies to contracts of
$150,000 or more).

(vii) 52.222-41, Service Contract Labor Standards
(MAY 2014) (41 U.S.C. chapter 67) (Applies to service con-
tracts over $2,500 that are subject to the Service Contract
Labor Standards statute and will be performed in the United
States, District of Columbia, Puerto Rico, the Northern Mar-
iana Islands, American Samoa, Guam, the U.S. Virgin Islands,
Johnston Island, Wake Island, or the outer Continental Shelf).

(viii)(A) 52.222-50, Combating Trafficking in Per-
sons (MAR 2015) (22 U.S.C. chapter 78 and E.O 13627)
(Applies to all solicitations and contracts).

(B) Alternate I (MAR 2015) (Applies if the Con-
tracting Officer has filled in the following information with
regard to applicable directives or notices: Document title(s),
source for obtaining document(s), and contract performance
location outside the United States to which the document
applies).

(ix) 52.222-55, Minimum Wages Under Executive
Order 13658 (DEC 2015) (Executive Order 13658) (Applies
when 52.222-6 or 52.222-41 are in the contract and perfor-
mance in whole or in part is in the United States (the 50 States
and the District of Columbia)).

(x) 52.223-5, Pollution Prevention and Right-to-
Know Information (MAY 2011) (E.O. 13423) (Applies to ser-
vices performed on Federal facilities).

(xi) 52.223-15, Energy Efficiency in Energy-Con-
suming Products (DEC 2007) (42 U.S.C. 8259b) (Unless
exempt pursuant to 23.204, applies to contracts when energy-
consuming products listed in the ENERGY STAR® Program
or Federal Energy Management Program (FEMP)) will be—

(A) Delivered;
(B) Acquired by the Contractor for use in per-

forming services at a Federally-controlled facility;
(C) Furnished by the Contractor for use by the

Government; or
(D) Specified in the design of a building or work,

or incorporated during its construction, renovation, or main-
tenance).

(xii) 52.225-1, Buy American—Supplies
(MAY 2014) (41 U.S.C. chapter 67) (Applies to contracts for
supplies, and to contracts for services involving the furnishing
of supplies, for use in the United States or its outlying areas,
if the value of the supply contract or supply portion of a ser-
vice contract exceeds the micro-purchase threshold and the
acquisition—

(A) Is set aside for small business concerns; or
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(B) Cannot be set aside for small business con-
cerns (see 19.502-2), and does not exceed $25,000).

(xiii) 52.226-6, Promoting Excess Food Donation to
Nonprofit Organizations (MAY 2014) (42 U.S.C. 1792)
(Applies to contracts greater than $25,000 that provide for the
provision, the service, or the sale of food in the United States).

(xiv) 52.232-33, Payment by Electronic Funds
Transfer—System for Award Management (JUL 2013)
(Applies when the payment will be made by electronic funds
transfer (EFT) and the payment office uses the System for
Award Management (SAM) database as its source of EFT
information).

(xv) 52.232-34, Payment by Electronic Funds Trans-
fer—Other than System for Award Management (JUL 2013)
(Applies when the payment will be made by EFT and the pay-
ment office does not use the SAM database as its source of
EFT information).

(xvi) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB 2006)
(46 U.S.C. App. 1241) (Applies to supplies transported by
ocean vessels (except for the types of subcontracts listed at
47.504(d)).

(2) Listed below are additional clauses that may apply:
(i) 52.209-6, Protecting the Government’s Interest

When Subcontracting with Contractors Debarred, Suspended,
or Proposed for Debarment (OCT 2015) (Applies to contracts
over $35,000).

(ii) 52.211-17, Delivery of Excess Quantities
(SEPT 1989) (Applies to fixed-price supplies).

(iii) 52.247-29, F.o.b. Origin (FEB 2006) (Applies to
supplies if delivery is f.o.b. origin).

(iv) 52.247-34, F.o.b. Destination (NOV 1991)
(Applies to supplies if delivery is f.o.b. destination).

(c) FAR 52.252-2, Clauses Incorporated by Reference
(FEB 1998). This contract incorporates one or more clauses by
reference, with the same force and effect as if they were given
in full text. Upon request, the Contracting Officer will make
their full text available. Also, the full text of a clause may be
accessed electronically at this/these address(es):
________________________________________________
________________________________________________

[Insert one or more Internet addresses]

(d) Inspection/Acceptance. The Contractor shall tender for
acceptance only those items that conform to the requirements
of this contract. The Government reserves the right to inspect
or test any supplies or services that have been tendered for
acceptance. The Government may require repair or replace-
ment of nonconforming supplies or reperformance of noncon-
forming services at no increase in contract price. The
Government must exercise its postacceptance rights—

(1) Within a reasonable period of time after the defect
was discovered or should have been discovered; and

(2) Before any substantial change occurs in the condi-
tion of the item, unless the change is due to the defect in the
item.

(e) Excusable delays. The Contractor shall be liable for
default unless nonperformance is caused by an occurrence
beyond the reasonable control of the Contractor and without
its fault or negligence, such as acts of God or the public
enemy, acts of the Government in either its sovereign or con-
tractual capacity, fires, floods, epidemics, quarantine restric-
tions, strikes, unusually severe weather, and delays of
common carriers. The Contractor shall notify the Contracting
Officer in writing as soon as it is reasonably possible after the
commencement of any excusable delay, setting forth the full
particulars in connection therewith, shall remedy such occur-
rence with all reasonable dispatch, and shall promptly give
written notice to the Contracting Officer of the cessation of
such occurrence.

(f) Termination for the Government's convenience. The
Government reserves the right to terminate this contract, or
any part hereof, for its sole convenience. In the event of such
termination, the Contractor shall immediately stop all work
hereunder and shall immediately cause any and all of its sup-
pliers and subcontractors to cease work. Subject to the terms
of this contract, the Contractor shall be paid a percentage of
the contract price reflecting the percentage of the work per-
formed prior to the notice of termination, plus reasonable
charges that the Contractor can demonstrate to the satisfaction
of the Government, using its standard record keeping system,
have resulted from the termination. The Contractor shall not
be required to comply with the cost accounting standards or
contract cost principles for this purpose. This paragraph does
not give the Government any right to audit the Contractor’s
records. The Contractor shall not be paid for any work per-
formed or costs incurred that reasonably could have been
avoided.

(g) Termination for cause. The Government may terminate
this contract, or any part hereof, for cause in the event of any
default by the Contractor, or if the Contractor fails to comply
with any contract terms and conditions, or fails to provide the
Government, upon request, with adequate assurances of
future performance. In the event of termination for cause, the
Government shall not be liable to the Contractor for any
amount for supplies or services not accepted, and the Contrac-
tor shall be liable to the Government for any and all rights and
remedies provided by law. If it is determined that the Govern-
ment improperly terminated this contract for default, such ter-
mination shall be deemed a termination for convenience.

(h) Warranty. The Contractor warrants and implies that the
items delivered hereunder are merchantable and fit for use for
the particular purpose described in this contract.
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(i) The Department of Homeland Security (DHS) or
the Social Security Administration (SSA) may terminate the
Contractor’s MOU and deny access to the E-Verify system in
accordance with the terms of the MOU. In such case, the Con-
tractor will be referred to a suspension or debarment official. 

(ii) During the period between termination of the
MOU and a decision by the suspension or debarment official
whether to suspend or debar, the Contractor is excused from
its obligations under paragraph (b) of this clause. If the sus-
pension or debarment official determines not to suspend or
debar the Contractor, then the Contractor must reenroll in E-
Verify.

(c) Web site. Information on registration for and use of the
E-Verify program can be obtained via the Internet at the
Department of Homeland Security Web site: http://
www.dhs.gov/E-Verify.

(d) Individuals previously verified. The Contractor is not
required by this clause to perform additional employment ver-
ification using E-Verify for any employee—

(1) Whose employment eligibility was previously veri-
fied by the Contractor through the E-Verify program;

(2) Who has been granted and holds an active U.S. Gov-
ernment security clearance for access to confidential, secret,
or top secret information in accordance with the National
Industrial Security Program Operating Manual; or

(3) Who has undergone a completed background inves-
tigation and been issued credentials pursuant to Homeland
Security Presidential Directive (HSPD)-12, Policy for a Com-
mon Identification Standard for Federal Employees and Con-
tractors. 

(e) Subcontracts. The Contractor shall include the require-
ments of this clause, including this paragraph (e) (appropri-
ately modified for identification of the parties), in each
subcontract that—

(1) Is for— (i) Commercial or noncommercial services
(except for commercial services that are part of the purchase
of a COTS item (or an item that would be a COTS item, but
for minor modifications), performed by the COTS provider,
and are normally provided for that COTS item); or 

(ii) Construction;
(2) Has a value of more than $3,500; and
(3) Includes work performed in the United States.

(End of clause)

52.222-55 Minimum Wages Under Executive Order 
13658.
As prescribed in 22.1906, insert the following clause:

MINIMUM WAGES UNDER EXECUTIVE ORDER 13658 
(DEC 2015)

(a) Definitions. As used in this clause–
“United States” means the 50 states and the District of

Columbia.
“Worker” –

(1) Means any person engaged in performing work on,
or in connection with, a contract covered by Executive Order
13658, and—

(i) Whose wages under such contract are governed
by the Fair Labor Standards Act (29 U.S.C. chapter 8), the
Service Contract Labor Standards statute (41 U.S.C. chapter
67), or the Wage Rate Requirements (Construction) statute
(40 U.S.C. chapter 31, subchapter IV); 

(ii) Other than individuals employed in a bona fide
executive, administrative, or professional capacity, as those
terms are defined in 29 CFR part 541; and

(iii) Regardless of the contractual relationship
alleged to exist between the individual and the employer. 

(2) Includes workers performing on, or in connection
with, the contract whose wages are calculated pursuant to spe-
cial certificates issued under 29 U.S.C. 214(c).

(3) Also includes any person working on, or in connec-
tion with, the contract and individually registered in a bona
fide apprenticeship or training program registered with the
Department of Labor’s Employment and Training Adminis-
tration, Office of Apprenticeship, or with a State Apprentice-
ship Agency recognized by the Office of Apprenticeship.

(b) Executive Order Minimum wage rate.  (1) The Con-
tractor shall pay to workers, while performing in the United
States, and performing on, or in connection with, this contract,
a minimum hourly wage rate of $10.10 per hour beginning
January 1, 2015.

(2) The Contractor shall adjust the minimum wage paid,
if necessary, beginning January 1, 2016, and annually there-
after, to meet the applicable annual E.O. minimum wage. The
Administrator of the Department of Labor’s Wage and Hour
Division (the Administrator) will publish annual determina-
tions in the Federal Register no later than 90 days before the
effective date of the new E.O. minimum wage rate. The
Administrator will also publish the applicable E.O. minimum
wage on www.wdol.gov (or any successor website), and a gen-
eral notice on all wage determinations issued under the Ser-
vice Contract Labor Standards statute or the Wage Rate
Requirements (Construction) statute, that will provide infor-
mation on the E.O. minimum wage and how to obtain annual
updates. The applicable published E.O. minimum wage is
incorporated by reference into this contract.

(3)(i) The Contractor may request a price adjustment
only after the effective date of the new annual E.O. minimum
wage determination. Prices will be adjusted only for increased
labor costs (including subcontractor labor costs) as a result of
an increase in the annual E.O. minimum wage, and for asso-
ciated labor costs (including those for subcontractors). Asso-
ciated labor costs shall include increases or decreases that
result from changes in social security and unemployment
taxes and workers’ compensation insurance, but will not oth-
erwise include any amount for general and administrative
costs, overhead, or profit.
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(ii) Subcontractors may be entitled to adjustments
due to the new minimum wage, pursuant to paragraph (b)(2).
Contractors shall consider any subcontractor requests for such
price adjustment.

(iii) The Contracting Officer will not adjust the con-
tract price under this clause for any costs other than those
identified in paragraph (b)(3)(i) of this clause, and will not
provide duplicate price adjustments with any price adjustment
under clauses implementing the Service Contract Labor Stan-
dards statute or the Wage Rate Requirements (Construction)
statute.

(4) The Contractor warrants that the prices in this con-
tract do not include allowance for any contingency to cover
increased costs for which adjustment is provided under this
clause.

(5) A pay period under this clause may not be longer
than semi-monthly, but may be shorter to comply with any
applicable law or other requirement under this contract estab-
lishing a shorter pay period. Workers shall be paid no later
than one pay period following the end of the regular pay
period in which such wages were earned or accrued.

(6) The Contractor shall pay, unconditionally to each
worker, all wages due free and clear without subsequent
rebate or kickback. The Contractor may make deductions that
reduce a worker’s wages below the E.O. minimum wage rate
only if done in accordance with 29 CFR 10.23, Deductions.

(7) The Contractor shall not discharge any part of its
minimum wage obligation under this clause by furnishing
fringe benefits or, with respect to workers whose wages are
governed by the Service Contract Labor Standards statute, the
cash equivalent thereof.

(8) Nothing in this clause shall excuse the Contractor
from compliance with any applicable Federal or State prevail-
ing wage law or any applicable law or municipal ordinance
establishing a minimum wage higher than the E.O. minimum
wage. However, wage increases under such other laws or
municipal ordinances are not subject to price adjustment
under this subpart.

(9) The Contractor shall pay the E.O. minimum wage
rate whenever it is higher than any applicable collective bar-
gaining agreement(s) wage rate.

(10) The Contractor shall follow the policies and proce-
dures in 29 CFR 10.24(b) and 10.28 for treatment of workers
engaged in an occupation in which they customarily and reg-
ularly receive more than $30 a month in tips.

(c)(1) This clause applies to workers as defined in para-
graph (a). As provided in that definition–

(i) Workers are covered regardless of the contractual
relationship alleged to exist between the contractor or subcon-
tractor and the worker;

(ii) Workers with disabilities whose wages are calcu-
lated pursuant to special certificates issued under 29 U.S.C.
214(c) are covered; and

(iii) Workers who are registered in a bona fide
apprenticeship program or training program registered with
the Department of Labor’s Employment and Training Admin-
istration, Office of Apprenticeship, or with a State Appren-
ticeship Agency recognized by the Office of Apprenticeship,
are covered.

(2) This clause does not apply to–
(i) Fair Labor Standards Act (FLSA)-covered indi-

viduals performing in connection with contracts covered by
the E.O., i.e. those individuals who perform duties necessary
to the performance of the contract, but who are not directly
engaged in performing the specific work called for by the con-
tract, and who spend less than 20 percent of their hours
worked in a particular workweek performing in connection
with such contracts; 

(ii) Individuals exempted from the minimum wage
requirements of the FLSA under 29 U.S.C. 213(a) and 214(a)
and (b), unless otherwise covered by the Service Contract
Labor Standards statute, or the Wage Rate Requirements
(Construction) statute. These individuals include but are not
limited to-

(A) Learners, apprentices, or messengers whose
wages are calculated pursuant to special certificates issued
under 29 U.S.C. 214(a).

(B) Students whose wages are calculated pursuant
to special certificates issued under 29 U.S.C. 214(b).

(C) Those employed in a bona fide executive,
administrative, or professional capacity (29 U.S.C. 213(a)(1)
and 29 CFR part 541).

(d) Notice. The Contractor shall notify all workers per-
forming work on, or in connection with, this contract of the
applicable E.O. minimum wage rate under this clause. With
respect to workers covered by the Service Contract Labor
Standards statute or the Wage Rate Requirements (Construc-
tion) statute, the Contractor may meet this requirement by
posting, in a prominent and accessible place at the worksite,
the applicable wage determination under those statutes. With
respect to workers whose wages are governed by the FLSA,
the Contractor shall post notice, utilizing the poster provided
by the Administrator, which can be obtained at www.dol.gov/
whd/govcontracts, in a prominent and accessible place at the
worksite. Contractors that customarily post notices to workers
electronically may post the notice electronically provided the
electronic posting is displayed prominently on any Web site
that is maintained by the contractor, whether external or inter-
nal, and customarily used for notices to workers about terms
and conditions of employment.

(e) Payroll Records. (1) The Contractor shall make and
maintain records, for three years after completion of the work,
containing the following information for each worker:

(i) Name, address, and social security number;
(ii) The worker’s occupation(s) or classification(s);
(iii) The rate or rates of wages paid;
(iv) The number of daily and weekly hours worked

by each worker;
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52.244-1 [Reserved]

52.244-2 Subcontracts.
As prescribed in 44.204(a)(1), insert the following clause:

SUBCONTRACTS (OCT 2010)

(a) Definitions. As used in this clause—
“Approved purchasing system” means a Contractor’s pur-

chasing system that has been reviewed and approved in accor-
dance with Part 44 of the Federal Acquisition Regulation
(FAR).

“Consent to subcontract” means the Contracting Officer’s
written consent for the Contractor to enter into a particular
subcontract.

“Subcontract” means any contract, as defined in
FAR Subpart 2.1, entered into by a subcontractor to furnish
supplies or services for performance of the prime contract or
a subcontract. It includes, but is not limited to, purchase
orders, and changes and modifications to purchase orders.

(b) When this clause is included in a fixed-price type con-
tract, consent to subcontract is required only on unpriced con-
tract actions (including unpriced modifications or unpriced
delivery orders), and only if required in accordance with
paragraph (c) or (d) of this clause.

(c) If the Contractor does not have an approved purchasing
system, consent to subcontract is required for any subcontract
that—

(1) Is of the cost-reimbursement, time-and-materials, or
labor-hour type; or

(2) Is fixed-price and exceeds—
(i) For a contract awarded by the Department of

Defense, the Coast Guard, or the National Aeronautics and
Space Administration, the greater of the simplified acquisi-
tion threshold or 5 percent of the total estimated cost of the
contract; or

(ii) For a contract awarded by a civilian agency other
than the Coast Guard and the National Aeronautics and Space
Administration, either the simplified acquisition threshold or
5 percent of the total estimated cost of the contract.

(d) If the Contractor has an approved purchasing system,
the Contractor nevertheless shall obtain the Contracting Offi-
cer’s written consent before placing the following
subcontracts:
________________________________________________
________________________________________________
________________________________________________

(e)(1) The Contractor shall notify the Contracting Officer
reasonably in advance of placing any subcontract or modifi-
cation thereof for which consent is required under
paragraph (b), (c), or (d) of this clause, including the follow-
ing information:

(i) A description of the supplies or services to be
subcontracted.

(ii) Identification of the type of subcontract to be
used.

(iii) Identification of the proposed subcontractor.
(iv) The proposed subcontract price.
(v) The subcontractor’s current, complete, and accu-

rate certified cost or pricing data and Certificate of Current
Cost or Pricing Data, if required by other contract provisions.

(vi) The subcontractor’s Disclosure Statement or
Certificate relating to Cost Accounting Standards when such
data are required by other provisions of this contract.

(vii) A negotiation memorandum reflecting—
(A) The principal elements of the subcontract

price negotiations;
(B) The most significant considerations con-

trolling establishment of initial or revised prices;
(C) The reason certified cost or pricing data were

or were not required;
(D) The extent, if any, to which the Contractor did

not rely on the subcontractor’s certified cost or pricing data in
determining the price objective and in negotiating the final
price;

(E) The extent to which it was recognized in the
negotiation that the subcontractor’s certified cost or pricing
data were not accurate, complete, or current; the action taken
by the Contractor and the subcontractor; and the effect of any
such defective data on the total price negotiated;

(F) The reasons for any significant difference
between the Contractor’s price objective and the price nego-
tiated; and

(G) A complete explanation of the incentive fee
or profit plan when incentives are used. The explanation shall
identify each critical performance element, management deci-
sions used to quantify each incentive element, reasons for the
incentives, and a summary of all trade-off possibilities
considered.

(2) The Contractor is not required to notify the Contract-
ing Officer in advance of entering into any subcontract for
which consent is not required under paragraph (b), (c), or (d)
of this clause.

(f) Unless the consent or approval specifically provides
otherwise, neither consent by the Contracting Officer to any
subcontract nor approval of the Contractor’s purchasing sys-
tem shall constitute a determination—

(1) Of the acceptability of any subcontract terms or
conditions;

(2) Of the allowability of any cost under this contract; or
(3) To relieve the Contractor of any responsibility for

performing this contract.
(g) No subcontract or modification thereof placed under

this contract shall provide for payment on a cost-plus-a-per-
centage-of-cost basis, and any fee payable under cost-reim-
bursement type subcontracts shall not exceed the fee
limitations in FAR 15.404-4(c)(4)(i).
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(h) The Contractor shall give the Contracting Officer
immediate written notice of any action or suit filed and prompt
notice of any claim made against the Contractor by any sub-
contractor or vendor that, in the opinion of the Contractor,
may result in litigation related in any way to this contract, with
respect to which the Contractor may be entitled to reimburse-
ment from the Government.

(i) The Government reserves the right to review the Con-
tractor’s purchasing system as set forth in FAR Subpart 44.3.

(j) Paragraphs (c) and (e) of this clause do not apply to the
following subcontracts, which were evaluated during
negotiations:
________________________________________________
________________________________________________
________________________________________________

(End of clause)

Alternate I (June 2007). As prescribed in 44.204(a)(2),
substitute the following paragraph (e)(2) for paragraph (e)(2)
of the basic clause:

(e)(2) If the Contractor has an approved purchasing system
and consent is not required under paragraph (c), or (d) of this
clause, the Contractor nevertheless shall notify the Contracting
Officer reasonably in advance of entering into any (i) cost-plus-
fixed-fee subcontract, or (ii) fixed-price subcontract that
exceeds either the simplified acquisition threshold or 5 percent
of the total estimated cost of this contract. The notification shall
include the information required by paragraphs (e)(1)(i)
through (e)(1)(iv) of this clause.

52.244-3 [Reserved]

52.244-4 Subcontractors and Outside Associates and 
Consultants (Architect-Engineer Services).
As prescribed in 44.204(b), insert the following clause:

SUBCONTRACTORS AND OUTSIDE ASSOCIATES AND 
CONSULTANTS (ARCHITECT-ENGINEER SERVICES) 

(AUG 1998)

Any subcontractors and outside associates or consultants
required by the Contractor in connection with the services
covered by the contract will be limited to individuals or firms
that were specifically identified and agreed to during negoti-
ations. The Contractor shall obtain the Contracting Officer’s
written consent before making any substitution for these sub-
contractors, associates, or consultants.

(End of clause)

52.244-5 Competition in Subcontracting.
As prescribed in 44.204(c), insert the following clause:

COMPETITION IN SUBCONTRACTING (DEC 1996)

(a) The Contractor shall select subcontractors (including
suppliers) on a competitive basis to the maximum practical

extent consistent with the objectives and requirements of the
contract.

(b) If the Contractor is an approved mentor under the
Department of Defense Pilot Mentor-Protégé Program
(Pub. L. 101-510, section 831 as amended), the Contractor
may award subcontracts under this contract on a noncompet-
itive basis to its protégés.

(End of clause)

52.244-6 Subcontracts for Commercial Items.
As prescribed in 44.403, insert the following clause:

SUBCONTRACTS FOR COMMERCIAL ITEMS (DEC 2015)

(a) Definitions. As used in this clause—
“Commercial item” has the meaning contained in Federal

Acquisition Regulation 2.101, Definitions.
“Subcontract” includes a transfer of commercial items

between divisions, subsidiaries, or affiliates of the Contractor
or subcontractor at any tier.

(b) To the maximum extent practicable, the Contractor
shall incorporate, and require its subcontractors at all tiers to
incorporate, commercial items or non-developmental items as
components of items to be supplied under this contract.

(c)(1) The Contractor shall insert the following clauses in
subcontracts for commercial items:

(i) 52.203-13, Contractor Code of Business Ethics
and Conduct (OCT 2015) (41 U.S.C. 3509), if the subcontract
exceeds $5.5 million and has a performance period of more
than 120 days. In altering this clause to identify the appropri-
ate parties, all disclosures of violation of the civil False
Claims Act or of Federal criminal law shall be directed to the
agency Office of the Inspector General, with a copy to the
Contracting Officer.

(ii) 52.203-15, Whistleblower Protections Under the
American Recovery and Reinvestment Act of 2009 (Jun
2010) (Section 1553 of Pub. L. 111-5), if the subcontract is
funded under the Recovery Act.

(iii) 52.219-8, Utilization of Small Business Con-
cerns (OCT 2014) (15 U.S.C. 637(d)(2) and (3)), if the sub-
contract offers further subcontracting opportunities. If the
subcontract (except subcontracts to small business concerns)
exceeds $700,000 ($1.5 million for construction of any public
facility), the subcontractor must include 52.219-8 in lower tier
subcontracts that offer subcontracting opportunities.

(iv) 52.222-21, Prohibition of Segregated Facilities
(APR 2015).

(v) 52.222-26, Equal Opportunity (APR 2015)
(E.O. 11246).

(vi) 52.222-35, Equal Opportunity for Veterans
(OCT 2015) (38 U.S.C. 4212(a));

(vii) 52.222-36, Equal Opportunity for Workers with
Disabilities (JUL 2014) (29 U.S.C. 793).

(viii) 52.222-37, Employment Reports on Veterans
(OCT 2015) (38 U.S.C. 4212)
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(ix) 52.222-40, Notification of Employee Rights
Under the National Labor Relations Act (DEC 2010) (E.O.
13496), if flow down is required in accordance with paragraph
(f) of FAR clause 52.222-40.

(x)(A) 52.222-50, Combating Trafficking in Persons
(MAR 2015) (22 U.S.C. chapter 78 and E.O. 13627).

(B) Alternate I (MAR 2015) of 52.222-50
(22 U.S.C. chapter 78 and E.O. 13627).

(xi) 52.222-55, Minimum Wages under Executive
Order 13658 (DEC 2015).

(xii) 52.225-26, Contractors Performing Private
Security Functions Outside the United States (JUL 2013) (Sec-
tion 862, as amended, of the National Defense Authorization
Act for Fiscal Year 2008; 10 U.S.C. 2302 Note).

(xiii) 52.232-40, Providing Accelerated Payments to
Small Business Subcontractors (DEC 2013), if flow down is

required in accordance with paragraph (c) of FAR clause
52.232-40.

(xiv) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB 2006) (46 U.S.C.
App. 1241 and 10 U.S.C. 2631), if flow down is required in
accordance with paragraph (d) of FAR clause 52.247-64).

(2) While not required, the Contractor may flow down
to subcontracts for commercial items a minimal number of
additional clauses necessary to satisfy its contractual
obligations.

(d) The Contractor shall include the terms of this clause,
including this paragraph (d), in subcontracts awarded under
this contract.

(End of clause)
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